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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT
Texas Trucking Association et al.,
Petitioners
v.
United States Occupational Safety and
Health Administration et al.,
Respondents.
Declaration of William R. Sullivan, Jr.
I, William R. Sullivan, Jr., declare as follows under penalty of perjury:
1.

I am the Executive Vice President for Advocacy of the American

Trucking Associations, Inc. ( ATA ).
2.

ATA is the national association of the trucking industry, com-

prising motor carriers, suppliers of equipment and services, affiliated state
trucking associations, and national trucking conferences. ATA was created
to promote and protect the interests of the trucking industry.
3.

ATA’s direct membership includes approximately 1,800 truck-

ing companies and suppliers. In conjunction with its affiliated organizations,
ATA represents over 30,000 companies of every size, type, and class of motor
carrier operation, including truckload and less-than-truckload carriers; forhire and private fleets; fuel haulers; household goods movers; agriculture

and livestock transporters; auto carriers; and carriers who service the nation’s container ports. These motor carriers range in size everywhere from
tens of thousands of trucks to single digits.
4.

My responsibilities at ATA include communicating with ATA’s

members on subjects including workplace safety, hiring practices, the labor
market, relevant regulations, and other topics of interest.
5.

I am familiar with OSHA’s COVID 19 Vaccination and Testing;

Emergency Temporary Standard (the ETS ). It is my understanding that
the ETS applies to ATA members with at least 100 employees and who
would not otherwise be subject to any similar requirement (i.e., who are not
covered by the federal-contractor mandate or the healthcare mandate).
6.

I have personal knowledge of the ETS’s requirements and of the

severe effect it will have on many ATA’s members.
7.

The ETS will likely require ATA’s members to incur significant

and unrecoverable compliance costs. It will also, in some instances, require
members to incur the cost of testing to retain employees. Some members also
expect that the ETS will force them to terminate employees who refuse testing/masking and vaccination. In each instance, the consequences to members will be lost profits, lost sales, loss of customer goodwill, and reputational harm.
8.

The ETS will inflict severe damage on members’ businesses and

on their employees and families

all at a critical moment for the American

economy given the upcoming holiday season and the extant issues including
supply chain challenges and rising prices.
9.

ATA’s members are in favor of vaccination and have committed

significant resources to ensuring that their employees are vaccinated to the
maximum extent possible. Vaccination protects employee health, and thus
the workforce on which employers depend. In other words, ATA’s members
have a strong incentive to encourage a vaccinated workforce.
10.

Despite members’ incentive to ensure that their workforce is vac-

cinated, and despite their efforts and commitment to achieving that goal,
there are still a significant number of employees across the industry who
refuse to be vaccinated (or refuse to disclose vaccination status) and who will
likely refuse to submit to weekly testing.
11.

Members know their employees’ attitudes because this

knowledge is vital to maintaining a stable and experienced workforce

es-

pecially in the current labor market, where dissatisfied employees can easily
find employment with a competitor (who employs fewer than 100 employees) or elsewhere.
12.

ATA’s communications with members unquestionably confirm

that there remain a significant number of individuals who adamantly refuse
vaccination, and likely a substantial number who will not submit to weekly
testing and masking.

13.

ATA’s members report not only that their workers have in some

instances refused generous incentives offered to encourage them to get vaccinated but that many of these workers have told employers directly and
unequivocally that they would choose to be fired if keeping their job required them to get vaccinated. ATA’s members also report that testing and
employer verification is not a logistically viable option for drivers who are
subject to the requirements and often spend long periods on the road.
14.

ATA’s members also report an unprecedented percentage of va-

cancies in full-time jobs. These shortages have already reduced members’
freight-hauling capacity, and these reductions have caused lost business opportunities and reputational harm.
15.

If the ETS takes effect, ATA’s members expect that a significant

number of employees will refuse both vaccination and weekly testing, and
that member-employers will have no choice but to terminate these employees, or these employees will voluntarily move to a smaller employer not subject to the requirements.
16.

By requiring ATA’s members to terminate employees during a

labor shortage, the ETS will worsen the severe labor difficulties that ATA’s
members are already experiencing. The already tight labor market will make
it immeasurably more difficult to replace employees, further hampering
members’ productivity and functionality. The upcoming holiday season
during which many companies both hire additional employees and earn a

significant portion of their annual revenue will make hiring even more difficult.
17.

The ETS will also make it more difficult for members to hire new

workers

both for current vacancies and for vacancies that the ETS will cre-

ate.
18.

Terminations and unfilled vacancies on this scale will diminish

the revenue and profits of ATA’s members because without an adequate
number of employees, businesses cannot function. Members are already facing historic inability to fill vacancies.
19.

Each additional resignation or termination creates an even

greater negative impact on operations, profits, and sales, because remaining
employees no longer have capacity to pick up the slack. Members report that
they will lose sales to competitors if they cannot meet customer demands.
20.

Members also report that a reduced workforce will decrease

productivity and therefore injure the goodwill that they have worked hard
to earn from their customers. Because replacement employees are not easy
to come by in the current labor market, the ETS will cause ATA’s members
to lose control of their own reputations and ultimately to suffer reputational
harm.
21.

Many ATA members have direct or indirect competitors who

employ fewer than 100 employees. These competitors are also experiencing
a labor shortage. Job seekers who oppose the ETS’s requirements can avoid
those requirements by working for the companies that are not subject to the

ETS. The ETS therefore places many ATA members at a competitive hiring
disadvantage in a constrained labor market.
22.

The jobs these almost certain-to-be-terminated workers perform

are critical to the successful operation of the trucking industry. They include
team drivers and other drivers whose duties require them to come into regular contact with customers or other employees; mechanics and technicians;
loaders, unloaders, and other logistics personnel; and safety managers, dispatchers and other back-office staff. These jobs are critical to the supply chain
and the American economy.
23.

Many of the employees who hold these jobs are the same em-

ployees who stayed at their posts as essential workers from the first days
of the pandemic, in order to keep the nation’s supply chain moving. These
workers indispensably and safely kept the country running during the
height of the pandemic

delivering essentials from food, medicines, protec-

tive equipment, and the vaccines themselves

and should not face the po-

tential loss of their jobs now.
24.

Members’ suppliers

including delivery partners will be una-

ble to meet demand due to the labor shortage, and the ETS will exacerbate
this risk. It is widely reported that the trucking sector is already facing a
shortage of more than 80,000 drivers. Problems in the national supply chain
have already required members to increase their spending on moving
freight, and these increases are undermining member’s profits.

25.

Labor and equipment shortages have already caused members

to delay capacity expansions, and members will face even greater threats in
this area if the ETS goes into effect and worsens the already strained supply
chain and labor market.
26.

Complying with the ETS will require ATA’s members to pay for

testing in cases involving medical or religious accommodations, and as a
practical matter will force them to do the same in order to retain other covered drivers. Compliance will also require employers to implement expensive and time-consuming tracking software, respond to negative employee
morale that testing and tracking will create, and otherwise incur compliance
costs using funds that would be better spent in other areas (e.g., investments
in safety technology and training).
27.

OSHA has drastically underestimated compliance costs, includ-

ing recordkeeping for test results and vaccination status. The recordkeeping
that the ETS requires will necessitate significant additional expense

both to

perform and to keep secure (because the records contain sensitive health information). In some instances, this will require programming and deploying
new software solutions, as well as significant investments in human resources policy development and training. OSHA’s estimated costs for these
measures as well as for the paid time off required for vaccination and recovery from side effects are simply not realistic.

28.

To meet the ETS’s deadlines, ATA’s members must begin pre

paring immediately to design and implement, among other things, recordkeeping, tracking, and mask-compliance solutions. Each will require significant and immediate time and expense.
29.

Members also report serious concerns regarding the availability

of tests. In areas where tests are not readily and dependably available, members are concerned that the ETS leaves them no choice but to select a vac
cinate-or-be-terminated compliance approach. This concern is particularly
acute with respect to team drivers and other drivers whose duties require
them to come into regular contact with customers or other employees

such

drivers are often on the road for long periods of time, making it all the more
difficult for them to reliably obtain weekly testing.
30.

Because the federal government enjoys sovereign immunity, any

compliance costs, lost profits, loss of goodwill, and reputational damages
will be unrecoverable.
* * *
I declare under penalty of perjury that the foregoing is true and correct.
Executed on this 9th day of November, 2021, at Dewees Island, South Carolina.

_________________________
William R. Sullivan, Jr.

Exhibit D

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT
Texas Trucking Association et al.,
Petitioners
v.
United States Occupational Safety and
Health Administration et al.,
Respondents.
Declaration of Karen R. Harned
I, Karen R. Harned, declare as follows under penalty of perjury:
1.

I am the Executive Director of the National Federation of Inde-

pendent Business Small Business Legal Center (“NFIB Legal Center”).
2.

The NFIB Legal Center is a nonprofit, public interest law firm

established to provide legal resources and be the voice for small businesses
in the nation’s courts through representation on issues of public interest affecting small businesses. The National Federation of Independent Business
(“NFIB”) is the nation’s leading small business association, representing
members in Washington, D.C., and all 50 state capitals. Founded in 1943 as
a nonprofit, nonpartisan organization, NFIB’s mission is to promote and
protect the right of its members to own, operate and grow their businesses.
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3.

NFIB represents small businesses nationwide, and its member-

ship spans the spectrum of business operations, ranging from sole proprietor
enterprises to firms with hundreds of employees.
4.

NFIB’s members include all manner and type of business from

manufacturers, warehouses, foundries, retailers, restaurants, farmers, franchisees of all types, construction firms, landscapers, etc.
5.

My responsibilities at NFIB include communicating with NFIB’s

members on subjects including workplace safety, hiring practices, the labor
market, relevant regulations, and other topics of interest.
6.

I am familiar with OSHA’s “COVID–19 Vaccination and Testing;

Emergency Temporary Standard” (the “ETS”). It is my understanding that
the ETS applies to NFIB members who would not otherwise be subject to
any similar requirement (i.e., who are not covered by the federal-contractor
mandate or the healthcare mandate).
7.

I have personal knowledge of the ETS’s requirements and of the

severe effect it will have on many NFIB members.
8.

The ETS will likely require thousands of NFIB’s members to in-

cur significant and unrecoverable compliance costs. It will also, in some instances, require members to incur the cost of testing to retain employees.
Some members also expect that the ETS will force them to terminate employees who refuse testing/masking and vaccination. In each instance, the consequences to members will be lost profits, lost sales, loss of customer goodwill,
and reputational harm.
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9.

The ETS will inflict severe damage on members’ businesses and

on their employees and families—all at a critical moment for the American
economy given the upcoming holiday season and the ongoing problems
with the supply chain, the labor shortage, and rising prices.
10.

NFIB has members across the country who have committed sig-

nificant resources, including education and incentives, in an effort to ensure
their employees are vaccinated.
11.

Despite members’ efforts to ensure that their workforce is vac-

cinated, there are still a significant number of employees across the country
who remain unvaccinated and/or do not want to disclose their vaccination
status.
12.

I am aware of members who are concerned about a significant

number of workers that wish to remain unvaccinated and will likely refuse
weekly testing and masking.
13.

Some NFIB members report not only that their workers have de-

clined incentives offered to encourage them to get vaccinated, but those
workers have told employers directly and unequivocally that they would
choose to be fired if keeping their job required them to get vaccinated.
14.

I am also aware of NFIB members who themselves wish to re-

main unvaccinated, and object to requiring their employees be vaccinated or
subject to testing.
15.

NFIB members also report an unprecedented percentage of va-

cancies in full-time jobs. These shortages have already forced members to
3

reduce hours and adjust business operations. These reductions have caused
lost profits, lost sales, and reputational harm.
16.

If the ETS takes effect, NFIB members suggest that a significant

number of employees, for a variety of reasons, will remain unvaccinated,
and that member-employers will have no choice but to terminate these employees or incur significant costs associated with weekly testing. Some NFIB
members also fear that many employees will refuse to submit to weekly testing, requiring termination of the employees.
17.

By requiring NFIB members to terminate employees during a la-

bor shortage, the ETS will exacerbate the severe labor difficulties that NFIB
members are already experiencing. The already tight labor market will make
it immeasurably more difficult to replace employees, further hampering
members’ productivity and functionality. The holiday season—during
which many companies both hire additional employees and earn a significant portion of their annual revenue—will make hiring even more difficult.
18.

The ETS will also make it more difficult for members to hire new

workers for current vacancies and for vacancies that the ETS will create.
19.

Terminations and unfilled vacancies on this scale will diminish

the revenue and profits of NFIB’s members because without an adequate
number of employees, businesses cannot function. Members are already facing an historic inability to fill vacancies.
20.

Each additional resignation or termination creates an even

greater negative impact on operations, profits, and sales, because remaining
4

employees no longer have capacity to pick up the slack. Members report that
they will lose sales to competitors if they cannot meet customer demands.
21.

Members also report that a reduced workforce will decrease

productivity and therefore injure the goodwill that they have worked hard
to earn from their customers. Because replacement employees are not easy
to come by in the current labor market, the ETS will cause many of NFIB’s
members to lose control of their own reputations and ultimately to suffer
reputational harm.
22.

Members’ suppliers—including delivery partners—will be una-

ble to meet demand due to the labor shortage, and the ETS will exacerbate
this risk. It is widely reported that the trucking sector is already facing a
shortage of drivers. Problems in the national supply chain have already required members to increase their spending on shipping, and these increases
are undermining members’ bottom-line.
23.

Complying with the ETS will force many of NFIB’s members to

pay for testing, implement expensive and time-consuming tracking software, respond to negative employee morale that testing and tracking will
create, and otherwise incur compliance costs using funds that would be better spent in other areas (e.g., raising salaries to stay competitive in the current
labor market).
24.

OSHA has drastically underestimated compliance costs, includ-

ing recordkeeping for test results and vaccination status. The recordkeeping
that the ETS requires will necessitate significant additional expense—both to
5

perform and to keep secure (because the records contain sensitive health information). In some instances, this will require programming and deploying
new software solutions. OSHA’s estimated costs for these measures are
simply not realistic. NFIB research consistently shows that federal paperwork is a significant problem confronting small business owners. (Holly
Wade, NFIB Research Center “Small Business Problems & Priorities” 10th
edition,

https://assets.nfib.com/nfibcom/NFIB-Problems-and-Priorities-

2020.pdf)
25.

To meet the ETS’s deadlines, NFIB’s members must begin pre-

paring immediately to design and implement, among other things, recordkeeping, tracking, and mask-compliance solutions. Each will require significant and immediate time and expense.
26.

Members also report serious concerns regarding the availability

of tests. In areas where tests are not readily and dependably available, members are concerned that the ETS leaves them no choice but to terminate employees or put untested employees on leave.
27.

Because the federal government enjoys sovereign immunity, any

compliance costs, lost profits, loss of goodwill, and reputational damages
will be unrecoverable.
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* * *
I declare under penalty of perjury that the foregoing is true and correct.
Executed on this 9th day of November, 2021, at _______________, ________.

_________________________
Karen Harned
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Exhibit E

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT
Texas Trucking Association et al.,
Petitioners
v.
United States Occupational Safety and
Health Administration et al.,
Respondents.
Declaration of Stephanie A. Martz
1.

I am the Chief Administrative Officer and General Counsel of the

National Retail Federation (“NRF”).
2.

NRF is the world’s largest retail trade association, representing

discount and department stores, home goods and specialty stores, Main
Street merchants, grocers, wholesalers, chain restaurants and internet retailers from the United States and more than 45 countries. NRF members
account for 52 million employees through the U.S.
3.

The purpose of NRF is to advocate for the economic and policy

interests of retailers. NRF regularly convenes hundreds of retail brands to
discuss issues as varied as supply chain management, data privacy, and tax
and trade issues. NRF supports its members as they navigate new logistical
and legal challenges, such as the global pandemic of COVID-19.
4.

In my capacity as the Chief Administrative Officer and General

Counsel, I am deeply familiar with challenges that retailers throughout the
country have faced throughout the COVID-19 pandemic. I am familiar
with these challenges because I work closely and directly with retailers
1

throughout the country, and coordinate with retailers to understand and
address these challenges.
5.

Since March of 2020, NRF has provided dozens of webinars and

over 150 conference calls for our members to discuss their approaches to
curbing the COVID-19 pandemic within retail. NRF has also provided numerous online tools, including an interactive map that shows laws, regulations, and orders that apply to retailers, as well as screening questionnaires
and legal trackers. NRF has also developed and provided to its members
training modules on COVID-19 safety and hygiene, as well as conflict mediation for employees who have to administer safe shopping policies.
6.

NRF members have been critical components in distributing vac-

cines and vaccine information to our employees and customers. Many of
our members administer vaccines, and others have created incentives,
awarded time off, and set up on-site clinics to ensure that their employees
have every opportunity to get vaccinated.
7.

In addition, according to published reports, NRF members have

likely spent upwards of $8 billion on equipment and training to ensure safe
store operations during COVID-19. As also detailed in the complaint, those
measures include (but are not limited to) the following:
• Requiring masks and social distancing for employees and customers;
• Metering customers at entrances;
• Providing innovative purchasing solutions, such as curbside
pick-up;
• Screening for employees for symptoms and exposure risk before shifts;
• Training for employees on COVID-19 safety and hygiene;
2

• Providing set-aside shopping hours for higher risk customers;
and
• Installing contactless payment systems and Plexiglas at checkout stands.
8.

I am familiar with OSHA’s “COVID–19 Vaccination and Testing;

Emergency Temporary Standard” (the “ETS”). It is my understanding that
the ETS applies to NRF members who would not otherwise be subject to any
similar requirement (i.e., who are not covered by the federal-contractor mandate or the healthcare mandate).
9.

I have personal knowledge of the ETS’s requirements and of the

severe effect it will have on NRF’s members during the busiest and most
profitable time of the year for the retail industry.
10.

The ETS will require NRF’s members to incur significant and un-

recoverable compliance costs. It will also, in some instances, require members to incur the cost of testing to retain employees. Some members also expect that the ETS will force them to terminate employees who refuse testing/masking and vaccination, and may also results in attrition, as employees
– especially those concentrated in parts of the country with low vaccination
rates – decide to quit their jobs rather than get vaccinated. In each instance,
the consequences to members will be lost profits, lost sales, loss of customer
goodwill, and reputational harm, all during the already challenging 2021
holiday season.

3

11.

NRF’s members are in favor of vaccination and have committed

significant resources to ensuring that their employees are vaccinated to the
maximum extent possible. Vaccination protects employee health, and thus
the workforce on which employers depend. Vaccinations have enabled
stores to re-open, students to return to school, and therefore, employees to
come back to work to continue to earn money to support their families and
communities. In other words, NRF’s members have a strong incentive to encourage a vaccinated workforce.
12.

Despite members’ incentive to ensure that their workforce is vac-

cinated, and despite their efforts and commitment to achieving that goal,
there are still a significant number of employees across the industry who
refuse to be vaccinated, do not wish to disclose their vaccination status,
and/or who refuse to submit to weekly testing.
13.

Members know their employees’ attitudes because this

knowledge is vital to maintaining a stable and experienced workforce—especially in the current labor market, where dissatisfied employees can easily
find employment with a competitor (who employs fewer than 100 employees) or elsewhere.
14.

NRF’s communications with members unquestionably confirm

that there remain a significant number of individuals who adamantly refuse
vaccination and will not submit to weekly testing and masking.

4

a. In the last week, NRF has hosted 2 emergency calls for members
to discuss the ETS. More than 300 people have joined the calls
from retailers across the country.
b. Retailers have reported grave concerns with gathering vaccination status information and storing it in a way that complies with
myriad state and federal laws, developing policies for either a
“hard mandate” or “soft mandate,” developing systems for adjudicating hundreds or even thousands of requests for exemptions based on religious belief or disability—within 30 days, during Black Friday, and in the face of already serious staffing challenges.
c. In addition, although the test-or-vaccinate mandate begins in
January, retailers must begin now to procure tests or assess the
availability of tests in each market where a retailer has a store.
15.

NRF members also report an unprecedented percentage of va-

cancies in full-time jobs. These shortages have already forced members to
close storefronts, reduce hours, and take similar measures. These reductions
have already caused lost profits, lost sales, and reputational harm. If the ETS
takes effect during the holiday season, NRF members anticipate that they
will face millions in lost sales stemming from absent workers due to paid
leave requirements and vaccine refusal.
16.

By effectively requiring NRF members to terminate employees

during a labor shortage, the ETS will worsen the severe labor difficulties that
5

NRF members are already experiencing. The already tight labor market will
make it immeasurably more difficult to replace employees, further hampering members’ productivity and functionality. The upcoming holiday season—during which many companies both hire additional employees and
earn a significant portion of their annual revenue—will make hiring even
more difficult.
17.

The ETS, because it encompasses both seasonal workers as well

as permanent workers, will also make it more difficult for members to hire
new workers—both for current vacancies and for vacancies that the ETS will
create.
18.

Retail job openings were already at 1.3 million in August, and

retailers expect to hire 700,000 workers this holidays season.
19.

On top of these needs, each additional resignation or termination

creates an even greater negative impact on operations, profits, and sales, because remaining employees no longer have capacity to pick up the slack.
Members report that they will lose sales to competitors if they cannot meet
customer demands.
20.

Members also report that a reduced workforce will decrease

productivity and therefore injure the goodwill that they have worked hard
to earn from their customers. Because replacement employees are not easy
to come by in the current labor market, the ETS will cause NRF’s members
to lose control of their own reputations and ultimately to suffer reputational
harm.
6

21.

Many NRF members have direct or indirect competitors who

employ fewer than 100 employees. These competitors are also experiencing
a labor shortage. Job seekers who oppose the ETS’s requirements can avoid
those requirements by working for the companies that are not subject to the
ETS. Moreover, many other NRF members are neither large, national stores
nor “unrelated” employers with fewer than 100 employees. Rather, they
have between 101 and 500 employees, and do not have the systems or resources in place to comply with the ETS in such a short period of time, and
during the holidays season, despite their strong desire to have a vaccinated
workforce.
22.

The jobs these almost certain-to-be-terminated workers perform

are critical to the successful operation of retail, and critical to the American
economy.
23.

Members’ suppliers—including delivery partners—will be una-

ble to meet demand due to the labor shortage, and the ETS will exacerbate
this risk. It is widely reported that the trucking sector is already facing a
shortage of more than 80,000 drivers. Problems in the national supply chain
have already required members to increase their spending on shipping, and
these increases are undermining member’s profits.
24.

Labor and materials shortages have already caused members to

delay expansions and product roll outs, and members will face even greater
threats in this area if the ETS goes into effect and worsens the already
strained supply chain and labor market.
7

25.

The hard and direct costs of implementing the ETS – aside from

the opportunity costs that come with the time spent by employees and managers to comply with the – are substantial. In addition to the massive investment that retailers have already made in health and safety, detailed in paragraph 7, the ETS will force NRF’s members to pay for testing (depending on
state law and various exemption-based obligations), implement expensive
and time-consuming tracking software, assess wage-and-hour implications
of vaccinations and testing, implement new protocols for exemption requests (given the dramatic increase in numbers of these requests that retailers are expecting), respond to negative employee morale that testing and
tracking will create, and otherwise incur compliance costs using funds that
would be better spent in other areas (e.g., raising salaries to stay competitive
in the current labor market).
26.

OSHA has drastically underestimated compliance costs, includ-

ing recordkeeping for test results and vaccination status. The recordkeeping
that the ETS requires will necessitate significant additional expense—both to
perform and to keep secure (because the records contain sensitive health information). In some instances, this will require programming and deploying
new software solutions. OSHA’s estimated costs for these measures are
simply not realistic.
27.

To meet the ETS’s deadlines, NRF’s members must begin pre-

paring immediately to design and implement, among other things,

8

recordkeeping, tracking, and mask-compliance solutions. Each will require
significant and immediate time and expense.
28.

Members also report serious concerns regarding the availability

of tests. In areas where tests are not readily and dependably available, members are concerned that the ETS leaves them no choice but to select a “vaccinate-or-be-terminated” compliance approach.
29.

Because the federal government enjoys sovereign immunity, any

compliance costs, lost profits, loss of goodwill, and reputational damages
will be unrecoverable.
* * *
I declare under penalty of perjury that the foregoing is true and correct.
Executed on this 9th day of November, 2021, at Washington, D.C.

_________________________
Stephanie A. Martz
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Exhibit F

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT
Texas Trucking Association et al.,
Petitioners
v.
United States Occupational Safety and
Health Administration et al.,
Respondents.
Declaration of FMI – The Food Industry Association
I, Leslie Sarasin, declare as follows under penalty of perjury:
1.

I am the President and Chief Executive Officer of FMI – the Food

Industry Association (“FMI”).
2.

FMI is a trade association that works with and on behalf of the

entire food industry to advance a safer, healthier and more efficient consumer food supply. FMI brings together a wide range of members across the
value chain — from retailers who sell to consumers, to producers who supply the food, as well as the wide variety of companies providing critical services — to amplify the collective work of the industry.
3.

FMI’s members include nearly 1,000 supermarket member com-

panies that collectively operate almost 33,000 food retail outlets and employ
approximately 6 million workers.

1

4.

FMI’s responsibilities include communicating with members on

subjects including workplace safety, hiring practices, the labor market, relevant regulations, and other topics of interest.
5.

FMI is familiar with OSHA’s “COVID–19 Vaccination and Test-

ing; Emergency Temporary Standard” (the “ETS”). It is our understanding
that the ETS applies to FMI members who would not otherwise be subject to
any similar requirement (i.e., who are not covered by the federal-contractor
mandate or the healthcare mandate).
6.

I have personal knowledge of the ETS’s requirements and of the

severe effect it will have on many FMI members.
7.

The ETS will likely require FMI members to incur significant and

unrecoverable compliance costs. It will also, in some instances, require members to incur the cost of testing to retain employees. Some members also expect that the ETS will force them to terminate employees who refuse testing/masking and vaccination. In each instance, the consequences to members will be lost profits, lost sales, loss of customer goodwill, and reputational harm.
8.

The ETS will inflict severe damage on members’ businesses and

on their employees and families—all at a critical moment for the American
economy given the upcoming holiday season and the extant issues including
supply chain challenges and rising prices.
9.

FMI’s members are in favor of vaccination and have committed

significant resources to ensuring that their employees are vaccinated to the
2

maximum extent possible. Vaccination protects employee health, and thus
the workforce on which employers depend. In other words, FMI’s members
have a strong incentive to encourage a vaccinated workforce. In fact, supermarket pharmacies have administered a significant percentage of COVID-19
vaccines.
10.

Despite members’ incentive to ensure that their workforce is vac-

cinated, and despite their efforts and commitment to achieving that goal,
there are still a significant number of employees across the industry who
refuse to be vaccinated (or refuse to disclose vaccination status) and who
refuse to submit to weekly testing.
11.

Members know their employees’ attitudes because this

knowledge is vital to maintaining a stable and experienced workforce—especially in the current labor market, where dissatisfied employees can easily
find alternative employment (with businesses who employ fewer than 100
employees).
12.

FMI’s communications with members unquestionably confirm

that there remain a significant number of individuals who adamantly refuse
vaccination and will not submit to weekly testing and masking.
13.

FMI’s members report not only that their workers have refused

generous incentives offered to encourage them to get vaccinated but that
many of these workers have told employers directly and unequivocally that
they would choose to be fired if keeping their job required them to get vaccinated or submit to weekly testing.
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14.

FMI members also report an unprecedented percentage of va-

cancies in full-time jobs. These shortages have already forced members to
close storefronts, reduce hours, and take similar measures. They are also
having difficulty maintaining the stocking requirements of items offered under the federal WIC program for children under 6 years old. These reductions and shortages have caused lost profits, lost sales, fines and reputational
harm.
15.

If the ETS takes effect, FMI members expect that a significant

number of employees will refuse both vaccination and weekly testing, and
that member-employers will have no choice but to terminate these employees.
16.

By requiring FMI members to terminate employees during a la-

bor shortage, the ETS will worsen the severe labor difficulties that FMI members are already experiencing. The already tight labor market will make it
immeasurably more difficult to replace employees, further hampering members’ productivity and functionality. The upcoming holiday season—during
which many companies both hire additional employees and earn a significant portion of their annual revenue—will make hiring even more difficult.
17.

The ETS will also make it more difficult for members to hire new

workers—both for current vacancies and for vacancies that the ETS will create.
18.

Terminations and unfilled vacancies on this scale will diminish

the ability of FMI’s members to meet the food needs of their communities
4

because without an adequate number of employees, businesses cannot function. Members are already facing historic inability to fill vacancies.
19.

Each additional resignation or termination creates an even

greater negative impact on operations, existing associates, and sales, because
remaining employees no longer have capacity to pick up the slack. Members
report that they will lose sales if they cannot meet customer demands.
20.

Members also report that a reduced workforce will decrease

productivity and therefore injure the goodwill they have worked hard to
earn from their customers. Because replacement employees are not easy to
come by in the current labor market, the ETS will cause FMI’s members to
suffer reputational harm.
21.

Most employers are experiencing a labor shortage. Job seekers

who oppose the ETS’s requirements can avoid those requirements by working for the companies that are not subject to the ETS. The ETS therefore
places FMI members at a competitive hiring disadvantage in a constrained
labor market.
22.

The jobs these almost certain-to-be-terminated workers perform

are critical to the successful operation of the food industry. They include but
are not limited to jobs such as truck drivers, warehouse employees, production line workers, sales associates, cashiers, stockers, cleaning and sanitation
staff, general maintenance workers, pickers, delivery workers, and more.
These jobs are critical to the American economy.
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23.

Many of the employees who hold these jobs are the same em-

ployees who stayed at their posts as “essential workers” from the first days
of the pandemic. Significantly, many of these employees are at the lower end
of the pay scale and can least afford to find themselves unemployed. In other
words, the ETS will require FMI member companies to lay off many of their
most vulnerable workers, including a significant impact on communities of
color.
24.

Members’ suppliers—including delivery partners—will be una-

ble to meet demand due to the labor shortage, and the ETS will exacerbate
this risk. It is widely reported that the trucking sector is already facing a
shortage of more than 80,000 drivers. Problems in the national supply chain
have already required members to increase their spending on shipping, and
these increases are undermining members’ ability to supply the needed
items in their communities.
25.

Labor and materials shortages have already caused members to

delay expansions and product roll outs and reduce hours, and members will
face even greater threats in this area if the ETS goes into effect and worsens
the already strained supply chain and labor market.
26.

Complying with the ETS will force FMI members to secure test-

ing, implement expensive and time-consuming tracking software, respond
to negative employee morale that testing and tracking will create, get parental approval for complying with the requirements as they relate to minor
employees, and otherwise incur compliance costs using funds that would be
6

better spent in other areas (e.g., raising salaries to stay competitive in the
current labor market).
27.

OSHA has drastically underestimated compliance costs, includ-

ing recordkeeping for test results and vaccination status. The recordkeeping
that the ETS requires will necessitate significant additional expense—both to
perform and to keep secure (because the records contain sensitive health information). In most instances, this will require programming and deploying
new software solutions. OSHA’s estimated costs for these measures are
simply not realistic or sufficiently comprehensive.
28.

To meet the ETS’s deadlines, FMI’s members must begin prepar-

ing immediately to design and implement, among other things, recordkeeping, tracking, identifying and securing testing, and deploying mask-compliance solutions. Each will require significant and immediate time and expense.
29.

Members also report serious concerns regarding the availability

of tests. In areas where tests are not readily and dependably available, members are concerned that the ETS leaves them no choice but to select a “vaccinate-or-be-terminated” compliance approach.
30.

Because the federal government enjoys sovereign immunity, any

compliance costs, lost sales, loss of goodwill, and reputational damages will
be unrecoverable.
* * *
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I declare under penalty of perjury that the foregoing is true and correct.
Executed on this 9th day of November, 2021, at Nashville, Tennessee.

_______________________
Leslie G. Sarasin
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Exhibit G

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT
Mississippi Trucking Association et al.,
Petitioners
v.
United States Occupational Safety and
Health Administration et al.,
Respondents.
Declaration of Steve DeHaan
I, Steve DeHaan, declare as follows under penalty of perjury:
1.

I am the President of the International Warehouse Logistics As-

sociation (IWLA)
2.

Founded in 1891, IWLA is the trade association representing

warehouse-based third-party logistics (3PL) providers across North America. IWLA’s 350 member companies and partners provide a range of services,
including warehousing; fulfillment; reverse logistics; transportation; freightforwarding and brokerage services; inventory and supply chain management; and a broad range of manufacturing and value-added services. Member companies range in size from 10,000 square foot single city warehouses
to international companies with more than 25 million square feet of warehouse space.

1

3.

My responsibilities at IWLA include communicating with mem-

bers on subjects including workplace safety, hiring practices, the labor market, relevant regulations, and other topics of interest.
4.

I am familiar with OSHA’s “COVID–19 Vaccination and Testing;

Emergency Temporary Standard” (the “ETS”). It is my understanding that
the ETS applies to IWLA members who would not otherwise be subject to
any similar requirement (i.e., who are not covered by the federal-contractor
mandate or the healthcare mandate).
5.

I have personal knowledge of the ETS’s requirements and of the

severe effect it will have on many IWLA members.
6.

The ETS will require IWLA’s members to incur significant and

unrecoverable compliance costs. It will also, in some instances, require members to incur the cost of testing to retain employees. Some members also expect that the ETS will force them to terminate employees who refuse testing/masking and vaccination. In each instance, the consequences to members will be lost profits, lost sales, loss of customer goodwill, and reputational harm.
7.

The ETS will inflict severe damage on members’ businesses and

on their employees and families—all at a critical moment for the American
economy given the upcoming holiday season and the extant issues including
supply chain challenges and rising prices.
8.

IWLA’s members are in favor of vaccination and have commit-

ted significant resources to ensuring that their employees are vaccinated to
2

the maximum extent possible. Vaccination protects employee health, and
thus the workforce on which employers depend. In other words, IWLA’s
members have a strong incentive to encourage a vaccinated workforce.
9.

Despite members’ incentive to ensure that their workforce is vac-

cinated, and despite their efforts and commitment to achieving that goal,
there are still a significant number of employees across the industry who
refuse to be vaccinated (or refuse to disclose vaccination status) and who
refuse to submit to weekly testing.
10.

Members know their employees’ attitudes because this

knowledge is vital to maintaining a stable and experienced workforce—especially in the current labor market, where dissatisfied employees can easily
find employment with a competitor (who employs fewer than 100 employees) or elsewhere.
11.

IWLA’s communications with members unquestionably confirm

that there remain a significant number of individuals who adamantly refuse
vaccination and will not submit to weekly testing and masking.
12.

IWLA’s members report not only that their workers have refused

generous incentives offered to encourage them to get vaccinated but that
many of these workers have told employers directly and unequivocally that
they would choose to be fired if keeping their job required them to get vaccinated or submit to weekly testing.
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13.

IWLA Members also report an unprecedented percentage of va-

cancies in full-time jobs. These shortages have contributed to delays in the
supply chain.
14.

If the ETS takes effect, IWLA members expect that a significant

number of employees will refuse both vaccination and weekly testing and
seek other employment.
15.

By requiring IWLA members to terminate employees during a

labor shortage, the ETS will worsen the severe labor difficulties that IWLA
members are already experiencing. The already tight labor market will make
it immeasurably more difficult to replace employees, further hampering
members’ productivity and functionality. The upcoming holiday season will
make hiring even more difficult.
16.

The ETS will also make it more difficult for members to hire new

workers—both for current vacancies and for vacancies that the ETS will create.
17.

Terminations and unfilled vacancies on this scale will diminish

the revenue and profits of IWLA’s members because without an adequate
number of employees, businesses cannot function. Members are already facing historic inability to fill vacancies.
18.

Each additional resignation or termination creates an even

greater negative impact on operations, profits, and sales, because remaining
employees no longer have capacity to pick up the slack.
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19.

Many IWLA members have direct or indirect competitors who

employ fewer than 100 employees. These competitors are also experiencing
a labor shortage. Job seekers who oppose the ETS’s requirements can avoid
those requirements by working for the companies that are not subject to the
ETS. The ETS therefore places IWLA members at a competitive hiring disadvantage in a constrained labor market.
20.

The jobs these almost certain-to-be-terminated workers and cur-

rent workers who seek other employment perform are critical to the successful operation of the third-party warehouse industry. They are warehouse
workers, forklift operators, logistics professionals, and truck drivers. These
jobs are critical to the American economy.
21.

Many of the employees who hold these jobs are the same em-

ployees who stayed at their posts as “essential workers” from the first days
of the pandemic. Significantly, many of these employees are at the lower end
of the pay scale and can least afford to find themselves unemployed.
22.

Members’ suppliers—including delivery partners—will be una-

ble to meet demand due to the labor shortage, and the ETS will exacerbate
this risk. It is widely reported that the trucking sector is already facing a
shortage of more than 80,000 drivers. Problems in the national supply chain
have already required members to increase their spending on shipping, and
these increases are undermining members’ profits.
23.

Complying with the ETS will force IWLA’s members to pay for

testing, implement expensive and time-consuming tracking software,
5

respond to negative employee morale that testing and tracking will create,
and otherwise immediately incur unrecoverable compliance costs using
funds that would be better spent in other areas (e.g., raising salaries to stay
competitive in the current labor market).
24.

OSHA has drastically underestimated compliance costs, includ-

ing recordkeeping for test results and vaccination status. The recordkeeping
that the ETS requires will necessitate significant additional expense—both to
perform and to keep secure (because the records contain sensitive health information). In some instances, this will require programming and deploying
new software solutions. OSHA’s estimated costs for these measures are
simply not realistic.
25.

To meet the ETS’s deadlines, IWLA’s members must begin pre-

paring immediately to design and implement, among other things, recordkeeping, tracking, and mask-compliance solutions. Each will require significant and immediate time and expense.
26.

Members also report serious concerns regarding the availability

of tests. In areas where tests are not readily and dependably available, members are concerned that the ETS leaves them no choice but to select a “vaccinate-or-be-terminated” compliance approach.
27.

Because the federal government enjoys sovereign immunity, any

compliance costs, lost profits, loss of goodwill, and reputational damages
will be unrecoverable.
* * *
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I declare under penalty of perjury that the foregoing is true and correct.
Executed on this 9th day of November 2021, at Des Plaines, IL

_________________________
Steve DeHaan
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