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My name is Lyle Beckwith. I am the Senior Vice President, Government Relations for
the National Association of Convenience Stores (NACS) and I appreciate this opportunity to
present NACS' views regarding Internet gambling law and regulation.

NACS is an international trade association representing more than 2,200 retail and 1,600
supplier company members. NACS member companies do business in nearly 50 countries
worldwide, with the majority of members based in the United States. The U.S. convenience store
industry, with more than 150,000 stores across the country, posted $700 billion in total sales in
2012, of which $501 billion were motor fuels sales. The majority of NACS members are small,
independent operators. More than 70 percent of our total membership is composed of companies
that operate ten stores or fewer, and more than 60 percent of our membership operates a single
store.

In the United States, the convenience store industry sells more lottery tickets than any
other channel of trade. Those sales are an important part of the economic viability
of convenience stores, not because the sale of tickets earns the store a lot of money—it doesn't—
but because the sale of lottery tickets gives customers a reason to go into the store and, in the
process, they often buy other items. Those ancillary sales are tremendously important.
Convenience stores have profit margins of just more than one percent and an average store
makes less than $40,000 per year in annual pre-tax profits. With these numbers, our members
simply cannot afford to lose consumer foot traffic and resulting ancillary sales—indeed, for some
of our members, it could make the difference between running a viable business or going under.

Unfortunately, our industry's sales and American consumers are threatened by an
impending explosion of Internet gambling. In this testimony, I'd like to cover: how we got to this
point; problems with the Department of Justice's change in its legal views on online gambling;
what things will look like if Congress doesn't act; and the serious public policy ramifications of
Congressional inaction. For all of the reasons discussed below, NACS strongly supports H.R.
707 (the Restoration of America’s Wire Act) and urges every member of the Committee to
support it as well.

I. Background

The Wire Act was enacted in 1961, and during the first fifty years the law was in effect,
the U.S. Department of Justice took the view that gambling by use of the wires--everything
from phone lines to the Internet--was illegal. All the while, the Department brought prosecutions
to enforce the Wire Act and testified before Congress on this view of the law. Significantly, the
Department maintained its view that the Wire Act prohibited gambling over the Internet during
the early 2000s when Congress was considering legislation to create additional tools to curb
illegal Internet gaming. Congress did pass such legislation in the form of the Unlawful Internet
Gaming Enforcement Act (UIGEA). This Committee and Chairman Goodlatte in particular were
central to the passage of that legislation. UIGEA did not define the universe of illegal Internet
gaming because Congress understood that the Department of Justice had fully formed its view on
the issue; namely, that other than some limited exceptions (e.g., for off-track betting on horse



races, which was dealt with specifically in a separate law), the Wire Act clearly prohibited nearly
all forms of Internet gambling,

From 2006, when UIGEA passed, to 2011, the only questions surrounding illegal Internet
gaming involved enforcement (effectiveness of enforcement efforts and how to make them
stronger). Then, in December 2011, the Department of Justice abruptly reversed its long-held
position on the Wire Act and undercut the law that Congress had passed (UIGEA) relying upon
the Department's 50-year-old legal interpretation. This remarkable move by the Department of
Justice turned Internet gambling law and regulation on its head.

Overnight, we went from a nation in which gambling on the Internet was illegal under
federal law to one in which individual states could authorize any and every form of gambling on
the Internet, other than sports betting. Now, several states allow gambling on the Internet and
many more are actively considering such a move. And, according to the Department of Justice,
federal law does not bar these activities and we are left without any federal regulation to limit
what states can do with respect to Internet gambling. This is a remarkable, and perhaps
unprecedented, turn of events. The Internet, of course, does not recognize state boundaries,
which means that we are moving toward every home, office and smart phone in the nation
becoming a gambling hall.

II. Problems with the 2011 Department of Justice Opinion

Before looking at the implications of bringing gambling to every corner of the country, it
may be helpful to examine what the Department of Justice actually did in 2011. First, the 2011
opinion from the Department’s Office of Legal Counsel amounts to an end run around
Congressional authority. The opinion, which does not carry the force of law but impacts
enforcement of Internet gaming laws, effectively gutted multiple acts of Congress. The
Department of Justice’s move had a drastic impact on the law without going through official
channels or the legislative process. Of course, legislating is not supposed to be the province of
the Department of Justice.

The impropriety of the Department of Justice’s action is only compounded by the fact
that the Department got the law wrong in 2011. Exhibits A and B to this testimony are brief
white papers detailing the legal issues involved, but Id like to highlight a few points here. The
first, which is the focus of Exhibit A, is that the Department’s 2011 opinion runs afoul of well-
established cannons of statutory construction and mischaracterizes (where it does not ignore) the
Wire Act’s legislative history and purpose. The Wire Act was part of a package of anti-crime
legislation developed by Congress over a decade, and was passed after Congress heard hours
upon hours of testimony on the operations of organized crime and its reliance on revenues
derived from illegal gaming operations, including sports and non-sports wagering. Indeed, as
enacted, the Wire Act reflects a committee rewrite of certain provisions to clarify that the Act
applies to use of the wires for “numbers” games, not just sports wagering. While the Wire Act
was enacted pre-Internet, its fundamental purpose remains the same: to serve as a tool for federal
prosecutors to combat gambling activities operated or otherwise advanced across state lines. A
thorough review of the Wire Act, its legislative history, and its purposes demonstrates the
deficiencies and incorrect conclusion in the Department of Justice’s 2011 opinion.



Second, as discussed further in Exhibit B, the Department ignored other laws that grew
up around the Wire Act to reinforce the illegality of Internet gambling—particularly the illegality
of Internet lotteries. For example, the Interstate Transportation of Wagering Paraphernalia Act
(“ITWPA”) of 1961 bars records, data, items, devices and other materials used in lotteries and
other types of gambling from being sent through interstate commerce. And federal courts have
ruled on more than one occasion that any communication over the Internet—even if that
communication is initiated and received in the same state—is a communication through interstate
commerce. See, e.g., U.S. v. Hornaday, 392 F.3d 1306, 1311 (11th Cir. 2004); U.S. v.
Kammersell, 196 F. 3d. 1137, 1139 (10th Cir. 1999). In other words, the Internet is inherently
interstate and therefore, lotteries conducted on the Internet trigger bans like those in the [TWPA.

Additionally, the Anti-Lottery Act and Interstate Wagering Amendment of 1994
(together, the “ALA”) makes Internet lotteries illegal in the United States. Unfortunately, the
Department did not deal with either the ITWPA or the ALA in its 2011 opinion on the Wire Act,
and consequently left the false impression that Internet lotteries are legal if they are authorized
by a state when they clearly are not. Of course, the interplay between these laws and the Wire
Act may itself have led the Department to a different conclusion on the Wire Act. To abruptly
reverse a fifty-year-old legal position and undercut Congress' work is one thing, but to do so
without even considering other relevant laws undermines the Department's credibility.

The upshot of the Department of Justice’s 2011 opinion is that federal prosecutors have
been given bad guidance. Unfortunately, no one is in a position to challenge that bad guidance
because the Department has significant prosecutorial discretion. With one fell swoop the
Department struck down its position on the Wire Act and essentially expunged the ITWPA, the
ALA, and UIGEA from the U.S. Code. Now it is up to Congress to restore those laws.

III.  The Current Trajectory for Internet Gambling in the United States

Without Congressional action, the Department of Justice has set the country on a course
for widespread gambling on the Internet. We need only look to Europe for a sense of where
we’re headed. For example, the United Kingdom’s lottery has been online for years;

Exhibit C to this testimony provides a clear picture of what the UK “lottery” looks like now.

The UK “lottery” website offers gambling of virtually all sorts imaginable. Not only does the
website offer people the chance to pick numbers for a lottery, play instant-win games and the
like, it offers games called "Monopoly," "Snakes and Ladders," "Scrabble," "Hangman,"
"Connect Four," "Tetris," and many more. Not only is the variety of gambling games available
on the "lottery" website remarkable, but it is difficult not to notice that a great many of the games
are named after popular children's games. Is that the model we want in the United States?

With every state able to authorize any and every gambling game on the Internet and
without federal regulation or limitations, the UK model is likely where we are headed. In fact,
we are already getting close. The Delaware lottery already promotes "table games"” on its
website. These games are offered on other websites - those for the Delaware Park Racetrack,
Dover Downs, and the Harrington Raceway - but the official Delaware lottery website lists the



games and prominently links to those websites. Oregon, which has not yet puts its games on the
Internet, has electronic “lottery” terminals that allow people to play slots and poker. Indeed the
Oregon lottery makes more than 80% of its money from video slots and video poker—it is far
more casino than lottery. While this approach is Oregon’s prerogative and non-Internet video
lottery terminals are legal, they help demonstrate how easy it will be for Internet “lotteries” to
evolve into full-blown gambling websites very quickly.

Some argue that the Department of Justice opinion limits Internet gambling so the games
can only be played in the states where they are authorized. While that is what the opinion says,
the practical reality is more complicated than that. Things on the Internet are there for everyone
to see, and while gambling websites might try to verify where someone is located to stop out-of-
state gambling, there are methods available now (that will only multiply with more
Internet gambling) to provide false locations. The simplest search on how to do this yields
articles like, How to Fake Your Location in Google Chrome (at
http://www.labnol.org/internet/geo-location/"), How to Disable or Fake Your Location in Firefox,
Internet Explorer & Chrome" (at http://www.makeuseof.com/tag/disable-fake-location-firefox-
internet-explorer-chrome/), and Fake GPS Location (at
https://play.google.com/store/apps/details?id=com.lexa.fakegps). And this is just the tip of the
iceberg. There are specific articles on the Internet with instructions on how to fake your location
on android phones, iPhones, iPads and other devices.

This raises serious questions about the ability of gambling websites to accurately
determine where customers are when they gamble. Of course, there are many questions about
just how diligent gambling websites will be in trying to limit gambling to a particular state.
After all, more gamblers mean more revenue for the website, even if those gamblers are outside
the state where the gambling is supposedly legal. This issue is even more troubling if state-run
lotteries are involved. While states might credibly enforce the law against private gambling
websites, will state lotteries really police themselves as effectively? It doesn't seem likely. Nor
does it seem likely, given the Department of Justice's legal opinion, that the federal government
can be counted on to police state-run lotteries and keep them from luring out-of-state gamblers.

In sum, all signs point to widespread gambling of all types across the United States—
regardless of individual states’ policy decisions with respect to gambling—if Congress does not
restore the Wire Act. Currently, two states do not allow gambling of any sort, and eight states do
not have lotteries. Most states prohibit some types of gambling. However, with Internet
gambling, states that have adopted restricted gambling policies will be powerless to maintain
them because people within their borders will be able to go online to gamble. Longstanding
objections to Internet gambling from states like Utah, Virginia, and others will be rendered moot
as people gamble from wherever they like. Failing to restore the Wire Act will directly and
inescapably undercut states’ rights to set their own limits on gambling within their borders. And
no part of any state — including houses of worship and schools — will be off-limits to people
gambling on smartphones, tablets and similar devices.

Internet gambling is not necessarily a win-win for lottery states either. Inevitably, as
lottery players are able to play whichever lottery they choose from wherever they are, some
states will be winners and some will be losers. Money will flow to favored state lotteries and


http://www.labnol.org/internet/geo-location/'
https://plav.google.com/store/apps/details?id=com.lexa.fakegps

away from less popular state lotteries. States’ lottery revenue will be at significant risk as people
become able to spend their money in other states without having to travel outside their homes to
do so.

IV.  Public Policy Problems with Internet Gambling

Gambling on the Internet presents a number of public policy problems. For NACS
members, putting state lotteries online not only moves gambling into people's homes and offices
as well as public places, it also makes the states direct sellers of gambling activities to individual
consumers. That is not the role the states play today. Making states direct sellers and putting
them in competition with the private sector is something new. This type of government
competition will hurt the private sector and reduce tax revenues as private companies lose
ancillary sales that they would otherwise earn from lottery customers coming into their stores.

But the problems with Internet gambling don’t stop there. Verifying age—and thereby
preventing children from gambling—is a difficult problem on the Internet. Our industry spends
millions of dollars every year training clerks on how to properly check identification. Some of
our members conduct their own internal sting operations to make sure employees are taking the
proper steps to check IDs, and impose discipline (even firing) if they don’t perform proper
checks.

Our industry is uniquely qualified and equipped to perform the important function of age
verification. Convenience stores check driver's licenses and other forms of identification more
than any other sector in the U.S. economy. Our industry handles about 160 million transactions
every day and a significant number of those are for age-restricted products. In fact, our industry
checks more IDs each day than the Transportation Security Administration, which checks about
2 million IDs every day.

By contrast, it is worth noting that the history of age verification on the Internet is a
woeful one. In 2008, the Court of Appeals for the Third Circuit found: “there is no evidence of
age verification services or products available on the market to owners of websites that actually
reliably establish or verify the age of Internet users. Nor is there evidence of such services or
products that can effectively prevent access to Web pages by a minor.” ACLU v. Mukasey, 534
F.3d 181 (3d Cir. 2008) (quoting ACLU v. Gonzales, 478 F. Supp. 2d 775, 800 (E.D. Pa. 2007)).
In comments submitted to the FDA in 2012 regarding non-face-to-face sale of tobacco products,
the National Association of Attorneys General cited the findings of the above cases and a 2008
report issued by the Internet Safety and Technical Taskforce, which concluded: “Age verification
and identity authentication technologies are appealing in concept but challenged in terms of
effectiveness. Any system that relies on remote verification of information has potential for
inaccuracies. For example, . . . it is never certain that the person attempting to verify an identity




is using their own actual identity or someone else’s.”' The Attorneys General then noted that, as
of 2012, they had not seen anything to refute that finding.”

Internet sales of tobacco products, which have been going on for some time, provide
important lessons with respect to online age verification problems. State attorneys general
conducted sting operations on such sales and found that children as young as 9 years old were
casily able to purchase cigarettes online.> And a sting operation in New York found that twenty-
four out of twenty-six websites allowed minors to purchase cigarettes.* One study found that
only 14 percent of cigarette orders placed by children online were rejected.” A study published in
the Journal of the American Medical Association found that more than 96 percent of minors aged
15 to 16 were able to find an Internet cigarette vendor and place an order in less than 25 minutes,
with most completing the order in seven minutes.’ And a 2006 study of more than one hundred
websites found that not a single one of them complied with California's requirements for age
verification.’

For years, many tobacco-selling websites checked age by making someone click a button
“verifying” that he or she was eighteen years old--and that was the full extent of age verification.
It took years for Congress to pass legislation to make some impact on the problems with age
verification for online tobacco sales. Allowing similar problems to flourish with respect to
Internet gambling could allow children to fall into addiction and create financial debts that
nobody wants them to incur. Experience overseas demonstrates that these problems will
accompany online gaming. A 2009 study commissioned by the National Lottery Commission for
the United Kingdom found that a fifth of schoolchildren are gambling illegally, even though
online gaming companies are required to carry out stringent checks to prevent children from
playing their games.

The simple fact is, proper in-person verification of age will always work better than
online verification. There are inherent difficulties with confirming that a person at a computer

' National Association of Attorneys General, Comments to Food and Drug Administration, at 7,
available at http://www .regulations.gov/#!documentDetail;D=FDA-2011-N-0467-0110 (Jan. 19,
2012).
*1d
3 Unger, JB, et al., "Are adolescents attempting to buy cigarettes on the Internet?," Tobacco
Control 10: 360-63, December 2001 (citing Sherer, R, "States crack down on Web tobacco
sales,”" The Christian Science Monitor (Nov. 8, 2000) & ABC News, "Getting smokes
?nline: Children buying cigarettes with click of mouse," (Mar. 6, 2001)).

1d
> Rubin, R., et al., “Online Tobacco Sales Grow, States Lose,” Forrester Research, Inc.
(Apr. 27, 2001).
® Jensen, JA, et al., "Availability of tobacco to youth via the Internet," JAMA 291(15): 1837
(Apr. 21, 2004).
7 Williams, RS, et al., "Internet cigarette vendors' lack of compliance with a California state law
designed to prevent tobacco sales to minors," Archives of Pediatrics and Adolescent Medicine
160:988-989 (2006).




matches the identification being entered online. And with illegal youth gambling on the rise in
the U.S., age verification is more important than ever,

Research from the Harvard School of Public Health and the Annenberg Public Policy
Center shows a nearly 600% increase in gambling in post-secondary institutions between 2001
and 2005, with over 15% of students engaging in gambling each week in 2005. The reasons
cited by the study are the spread of legalized casino gambling and Internet gambling. Notably,
the study was conducted before UIGEA was enacted--an era to which the Department of Justice
is retaking us.

Young people are often drawn to the video-game style of Internet gaming sites and, these
days, are perfectly comfortable playing (and paying) online. Another study found that youths
with gambling problems reported having a preference for lottery tickets compared to other forms
of gambling. The study also found that purchasing lottery tickets is an addictive activity that
introduces youth to the exciting properties of gambling.® A Connecticut Council on Problem
Gambling study found that one out of ten high school kids were compulsive gamblers, and the
rate of problem gambling among high school students was more than twice the rate of adult
problem gambling. The Connecticut Council study also found that lottery was among the most
popular forms of gambling for these kids.’

Internet gambling presents a serious threat to young people and also threatens to
exacerbate issues for problem gamblers. It is far easier to gamble excessively in the privacy of
one's home, office, or car than it is to go to a store (in the case of lottery tickets) or travel to a
casino in order to gamble. Gambling in the brick-and-mortar context entails some inherent
social and logistical limitations, which can be helpful in reducing the amount of problem
gambling. There are virtually no impediments to problem gambling on the Internet, especially
once payment information is stored electronically and gambling requires—Iliterally—the touch of
a button on a phone or computer.

According to the 2014 annual report of the Problem Gamblers Help Network of West
Virginia, from 2000 to 2013, 7,819 people called the gambling help hotline and reported
problems with lottery gambling (including lottery tickets and lottery video terminals), compared
to 1,517 who reported problems with slot machines, 129 with poker, 121 with horse races, 100
with cards, and 16 with roulette.'® Additionally, allowing online gambling (especially lotteries)
would have a disproportionate impact on lower income families. The annual amount spent, or per
capita play, by gamblers is highest for lower income households (§597 per year), exceeding any
other income category and more than double the amount spent on gambling by the highest
earners ($289 per year, on average). In addition, households earning just $10,000 spend twice the

8 Jennifer Felsher, Jeffrey Derevensky, Rina Gupta, "Lottery participation by youth with
gambling problems: are lottery tickets a gateway to other gambling venues?," International
Gambling Studies, Vol. 4 (Nov. 2004).

? Rani A. Desai, et. al., "Gambling Behavior among High School Students in the State of
Connecticut," CT Council on Problem Gambling (May 15, 2007).

'% Annual Report, The Problem Gamblers Help Network of West Virginia, available at
http://www.1800gambler.net/data.html (2014).
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amount on gambling as households earning $90,000. Put another way, the lowest-earning
households spend about 10.8 percent of income on gambling, versus 0.7 percent of income for
the highest earners.''

While some will cynically argue that nothing can be done to reduce gambling online, the
facts show otherwise. A survey published by the Gambling Commission, for example, found
that one-third of gambling websites allowed underage betting. UIGEA, however, reduced the
prevalence of youth gambling. In fact, one year after the passage of UIGEA, the University of
Pennsylvania found that Internet gambling among college students significantly declined."
Unfortunately, the Department of Justice, with a single ill-constructed legal opinion, has
undermined UIGEA and several other acts of Congress, and opened the doors to widespread and
unchecked Internet gambling.

Proponents of Internet gambling tend to ignore all of these serious policy problems.
They also tend to overstate (and sometimes invent) any benefits associated with Internet gaming.
For example, proponents of putting lotteries online commonly emphasize the importance of
Internet gaming for education funding. However, as a general rule, lotteries do nof boost state
spending on education. In September 2007, CBS News investigated 24 states that dedicate
lottery funds for education and found that the percentage of state spending on education was
down or flat in 21 of those states. CBS News also found that “even when proceeds are
earmarked for education, lotteries generally cover only a fraction of state education spending
Similarly, in 2007, the New York Times found that lotteries accounted for less than 1 percent to 5
percent of the total revenue for K-12 education in the states that use lottery revenue for schools. 14

»13

Evidence suggests that non-lottery states are actually better off in terms of education
spending than lottery states. States without lotteries, however, increase their spending over time
and end up spending 10 percent more of their budgets, on average, on education compared to
lottery states.”® Furthermore, running a lottery can cause long-term budget imbalances for
education and other public services. According to the Nelson A. Rockefeller Institute of
Government, while lottery revenues increase almost every year, revenue growth has been
trending downward since 1986. Therefore, expenditures and demands on education and other
public programs grow faster than gambling revenue over time. And spending on lottery tickets is

! National Center for Policy Analysis Task Force on Taxing the Poor, "Taxing the Poor” (June
22,2007).

12 nCard Playing Down Among College-Age Youth: Internet Gambling Also Declines,"
Annenberg Public Policy Center of the University of Pennsylvania (Oct. 18, 2007).

13 <[5 the Lottery Shortchanging Schools?,” CBS News, available at
http://www.cbsnews.com/news/is-the-lottery-shortchanging-schools/ (Sept. 17, 2007).

' «“Ror Schools, Lottery Payoffs Fall Short of Promises,” New York Times,
http://www.nytimes.com/2007/10/07/business/07lotto.html? r=0 (Oct. 7, 2007).

15 McAuliffe, Elizabeth, “The State Sponsored Lottery; a Failure of Policy and Ethics,” ASPA,
2006, available at http://stoppredatorygambling.org/wp-content/uploads/2012/12/The-State-
Sponsored-Lotteryl.pdf.
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not stable over time, 50 it is not a dependable source of revenue for vital social programming like
. 16
education.

The fact is, lotteries spend most of their money keeping their games running. Across
lottery states, on average, only 34 cents of every dollar spent on a lottery ticket goes to public
programs after the lottery pays administrative and advertising expenses, and winner pay-outs.
According to the New York Times, “most of the money raised by lotteries is used simply to
sustain the games themselves, including marketing, prizes and vendor commissions. And as
lotteries compete for a small number of core players and try to persuade occasional customers to
play more, nearly every state has increased, or is considering increasing, the size of its prizes —
further shrinking the percentage of each dollar going to education and other programs.”18

In the end, the only real winners with Internet gaming are vendors seeking to boost their
bottom line. Given the significant small-business and social policy concerns surrounding
Internet gaming, a few vendors’ profits simply are not sufficient reason to undo 50-plus years of
sound law and policy under the Wire Act.

For all of the foregoing reasons, the time for Congress to do something about this
problem is now--before the problem grows out of control. The window for Internet gambling,
opened by the Department of Justice’s 2011 opinion, must be closed.

' Jd

17 <«Why State Lotteries Never Live up to Their Promises,” Think Progress, available at
http:/thinkprogress.org/economy/2014/02/25/3326421/state-lottery-education/ (Feb. 25, 2014).
18 «For Schools, Lottery Payoffs Fall Short of Promises,” New York Times,
http://www.nytimes.com/2007/10/07/business/071otto.html? r=0 (Oct. 7, 2007).
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MEMORANDUM
TO: Co-Chairs, Coalition to Stop Internet Gambling
FROM: Darryl Nirenberg
David Fialkov
DATE: December 6, 2014
RE: Legal Analysis of the Department of [ustice’s Reinterpretation of the Wire Act

I OVERVIEW

This memorandum analyzes Section 1084(a) of the Wire Act and concludes — based on well-
accepted canons of statutory construction and on the legislation’s purpose and history — that the
Depastment of Justice, in its memorandum reversing its long-standing interpretation of that law, was
wrong in concluding the Act proscribes sports-related wagering only, and thereby erred in opening
the door for the introduction into the United States of licensed Internet gambling.

In December 2011, the Department of Justice’s Office of Legal Counsel (“OLC”) made public an
opinion concluding the Wire Act covered only gambling pertaining to a sporting event or contest
(refetred to hereinafter as the “Opinion”). The Opinion effectively reversed the Department of
Justice’s long-standing interpretation that found the statute covered a// types of bets or wagers —
an interpretation based largely on the statute’s language, purpose, and legislative history.

The Opinion was signed by the head of the Office of Legal Counsel, who subsequently stated that
“it is just that — an opinion,”" Nevertheless, the Opinion has had significant consequences. Three
states have enacted legislation authorizing non-sports gaming over the Internet, and others have
waded into the offering online of lotteries.” Reportedly, as a result of the OLC opinion, the Justice
Depattment (“DOJ” or “Department”) and the Federal Bureau of Investigations (“FBI”) have
“ceased cracking down on online gambling.”

In America’s constitutional scheme, Congtess enacts laws which are interpreted by the Judiciary and
implemented by the executive branch. The Opinion, then, having emanated from the executive
branch, does not carty the force of law. The courts could, based on the Wire Act’s language,

! Goodman, Leah McGratch, “How Washington Opened the Floodgates to Online Poker, Dealing Parents a Bad
Hand.” Newsweek, August 14, 2014, available at hip:/ /www.newsweek.com/2014/08/22 /how-washington-opened-
floodgates-online-poker-dealing-parents-bad-hand-264459 hunl.

2 New Jersey, Delaware and Nevada have authorized non-sports gambling over the Internet. Minnesota, Hlinois and
Georgia have authorized online lotteries.

3 Goodman, Leah McGratch, “How Washington Opened the Floodgates to Online Poker, Dealing Parents a Bad
Hand.” Newsweck, August 14, 2014, available at hitp:/ /www.newsweek.com/2014/08/22/how-washington-opened-
foodgates-online-poker-dealing-parents-bad-hand-264459 heml,
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purposes, and legislative history (as set forth herein), conclude the Wire Act proscribes all forms of
gambling over the Internet. This state of affairs leads to substantial uncertainty.* As such, the Wire
Act is likely to remain in limbo unless the DOJ restores its traditional interpretation of the statute, ot
until Congress or the coutts act to clarify the Act’s reach.

This memorandum provides background information on the OLC opinion and its practical and
policy consequences. It analyzes the Wire Act’s history and putpose, as well as the text of the
operative subsection of the statute, employing several fundamental canons of statutory construction,
leading to the conclusion that the Act should be read and interpreted as it had for 50 years leading
up to the Opinion — as covering all forms of wagering; sports and non-sports alike.

This memorandum does not address other federal statutes which may prosctibe certain forms of
online gambling aside and apatrt from the Wire Act.® Tt also is not intended to serve as, and should
not be relied upon as, a “formal legal opinion” for the purposes of engaging in transactions or
litigation.

IL. BACKGROUND

In December 2011, the OLC® issued an opinion that reversed the Department’s position on the
applicadon of Section 1084(a) of the Wire Act to gambling that does not relate to a “sporting
event or contest.”’ Prior to the Opinion’s issuance, the DOJ had interpreted Section 1084(a) to
cover to all forms of gambling. As a practical matter, this operated as a bartier to widespread
gambling, including on lottery and casino games, over the Internet in the United States. The
Opinion reversed this position and narrowly interpreted the Wire Act as covering gambling that

pertains to a sporting event or contest only.

Armed with this assurance that the DOJ no longer considers online gambling for non-sports
related wagers as violating the Wire Act, several states have acted to authorize forms of Internet
gaming, while others are actively considering following suit. The presence of state-regulated and
illegal unregulated gaming sites online could well proliferate in coming months in the face of
reports that the DOJ has “ceased cracking down on online gambling and will leave it up to the
states.”®

* For example, the Opinion does not necessary shield payment processors from processing “bets or wagers” that are
prohibited under the Unlawful Internet Gambling Enforcement Act; only Congress and the courts can determine what
conduct is prohibited under that law.

5 Indeed, the Intetstate Transpottation of Wagering Paraphernalia Act of 1961 (18 U.S.C. 1953(a)) bars Internet lotteries.
See U.S. v. Baker, 241 T. Supp. 272 (M.D. Pa. 1965), aff’d 364 F.2d 107 (3d Cir. 1966); U.S. . Fabrizio, 385 U.S. 263
(1966); U.S. v. Stuebben, 799 F.2d 225 (5th Cir. 1986); U.S. ». Norberto, 373 I, Supp. 2d 150

(ED.N.Y. 2005); FTC v. World Media Brokers, 415 F.3d 758 (7th Cir. 2005).

¢ The DOJ’s Office of Legal Counsel provides “authoritative” or “controlling” legal advice to the President and all
executive branch agencies. Legal Counsel’s opinions do not have the force of law, but they are generally considered
binding on the executive branch, including the President.

7 See Section 1084(a) of the Wire Act, codified az 18 U.S.C. 1084(a).

8 Goodman, Leah McGratch, “How Washington Opened the Floodgates to Online Poker, Dealing Parents a Bad
Hand.” Newsweek, August 14, 2014, available at hitp:/ /www.newsweek.com/2014/08/22/how-washington-opened-
floodgates-online-poker-dealing-parents-had-hand-264459 huml.
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III. THE WIRE ACT’S HISTORY AND PURPOSE

A. Section 1084(a) of the Wire Act was Enacted to Curb Gambling Activity
Conducted by Organized Criminal Enterprises

The DOJ Opinion is deficient in that it examines the Wire Act’s legislative history without
examining the statute’s “purpose.” The statute’s purpose, both as Congress explicitly stated in the
legislative history and when analyzed in the historical context in which it was enacted, indicates that
it was designed to target @/ gambling activity utilized by organized crime entities.

The purpose language in the Wire Act’s House committee report states:

The purpose of the bill is to assist varions States and the District of
Columbia in the enforcement of their laws pertaining to gambling,
bookmaking, and like offenses and to aid in the suppression of
organized gambling activities by probibiting the use of wire
commannication facilities which are or will be used for the transmission of
bets or wagers and gambling information in interstate and foreign
comerce.

The DOJ Opinion contradicts this language stating the purpose of the bill. The purpose language is
not limited to “bookmaking.” Instead, it includes “gambling” and “like offenses.” If the Opinion
wete correct, the references to “gambling” and “like offenses” would be inaccurate statements of the
purpose of the bill. The reference in the purpose language to “organized gambling activities” also
suppotts a broader reading of the bill than the Opinion allows. As documented in Senate hearings
in the 1950s and 1960s, “organized” gambling activities came in many forms — including those
unrelated to sporting events. The Committee teport, then, strongly supports the conclusion that the
Wite Act covers all forms of gambling — not just gambling on sporting events.

Viewing the Wire Act in the historical context in which it was enacted also supports the conclusion
that it covers all forms of gambling. Ptior to enacting the Wire Act, various congressional
committees — specifically, the “Kefauver Committee” in the eatly 1950s, the “McClellan Committee”
in the late 1950s, and the Senate Permanent Subcommittee on Investigations in the early 1960s —
had conducted exhaustive heatings into, and reviews of, the tactics and illicit activities of organized
crime in the United States." While the McClellan Committee was primarily focused on mob
infiltration into labor unions, these committees spent substantial amounts of time investigating
gambling, specifically on hotseracing, sports, and “numbers” (which operated like lotteries), the role
such gambling played in providing essential revenues to organized crime entities, and the impact
gambling had on citizens — especially on the most vulnerable. The Wire Act was designed to combat
the evils these committees uncovered."'

9 H.R. Rep. No. 967, 87 Cong. 1% Sess. (1961).

10 The Kefauver Committee and the McClellan Committee were named after their respective chairmen: Senators Hstes
Kefauver (D-TN) and John L. McClellan (D-AR).

1t See also Attorney General’s Conference on Otganized Crime, Department of Justice, February 15, 1950, at 78 for an
early instance of a recommendation for federal legislation prohibiting the use of telephone, telegraph, or radio facilities
for illegal gambling purposes. While discussion of telecommunications in the report focused on their use for illegal
betting on horseracing, the Conference and its report were focused on means to combat organized crime, a fundamental
stated putpose of the Wire Act.
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i. The Kefauver Committee

In late 1949, numerous articles in newspapers and magazines warned that a national crime syndicate
was gaining control of many American cities by corrupting local government officials. Cities
requested federal assistance to combat organized ctime, only to find that federal law offered few
weapons against this form of criminal activity."”

In 1950, the United States Senate Special Committee to Investigate Organized Crime in Interstate
Commetce, commonly known as the Kefauver Committee, was formed to study and investigate
“whether organized crime utilizes the facilities of interstate commerce or otherwise operates in
interstate commetce in furtherance of any transactions which are in violation of the law . . . and, if
so, the manner and extent to which, and the identity of the petsons, forms, or corporations by
which such utilization is being made.”"

The Kefauver Committee issued fout reports, concluding that nationwide organized crime
syndicates did exist and that they relied largely on revenue generated through gambling
operations, including numbers games. For example:

The commuttee lately exposed another interstate gambling empire of
impressive proportions, which has grown up in defiance of the old lottery
law by decentralizing its operations and attennating its interstate ties:
The Treasury balance lottery racket.

The committee's survey of conditions in the area of Seranton, Pa.,
included some investigation in nearby Wilkes-Barre and Hagleton.
The committee concentrated on the ramifications of a multi-million-
dollar Treasury-balance lottery . . . .

The Treasury-balance lottery, according to testimony obtained by the
committee, operates in most of the Eastern States and in sections of the
Midwest. Tickets are sold for 25 cents and 50 cents, with occasional
"specials” during the year selling for $1. The last five figures of the
daily balance issued by the United States Treasury determine the
winners. The ticket plays for 5 days, and top prige in most instances is
$3,000. The odds against the betters are exctremely heavy, and the
profit of the racketeers who run the lottery is enormous.

A special service of the Western Union Telegraph Co. speeds the number
daily from Washington to 51 subscribers who bave been identified either
as the principals or chief agents in the gperation of the racket thronghont
the East..."*

12 "Records of Senate Select and Special Committees, 1789-1988," Guide to Federal Recotds in the National Archives of
the United States: Bicentennial Edition, National Archives and Records Administration, 1989, Awvailable at

hup:/ /www.archives.gov/legislative/guide/senate/chapter-18-1946-1968 himl #1812,

13 Id., quoting S. Res. 202, 815 Congtess.

1 Seg, U.S. Senate Special Committee to Investigate Organized Crime in Interstate Commerce, Section E. See also
Section VII(C)(c) (detailing the complex lottery scheme requiting the use of the wires of which famed mobster Louis
Cohen was believed to be the ruler).
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In light of these and other findings related to the use of interstate telecommunications by
organized crime for gambling purposes, the Kefauver Committee ultimately recommended
Congress pass a law prohibiting use of the wites to facilitate gambling. Notably, the teport did not
qualify this recommendation to limit its application to sports-related wagers."”

As discussed below, when the Senate Judiciary Committee held hearings on the Wire Act in 1961,
Senator Kefauver expressed consternation that the proposed Wire Act as initially introduced —
specifically its subsection 1084(a) -- was expressly limited to sports-related wagers and appeared
not to cover “numbers” games. The Committee, during markup, struck the subsection flagged by
Kefauver (other than language establishing sanctions for violations), and replaced it with the
broader language which remains the law today."®

ii. The McClellan Committee

The United States Senate Select Committee on Improper Activities in Labor and Management,
commonly known as the “McClellan Committee” studied the extent of organized crime’s infiltration
in the field of labot-management telations (Z.¢., unions) in the United States. While the panel’s
findings and recommendations were largely focused on labor-management relations, testimony was
received related to the continuing use by organized crime of gambling activities as a means to obtain
revenue.

Also of note is that the Chief Counsel of the panel was Robert . Kennedy, who would go on to
serve as Attorney General when the Wire Act was enacted. Kennedy served as counsel to this panel
from 1957 to 1960 and concluded that the ctiminal underworld was “a vast and malicious beast that
threatened the United States even more than Communist aggression.”"” He subsequently wrote a
book on the McClellan’s Committee’s findings (“The Enemy Within”) and as Attorney General of
the United States, considered defeating organized crime a top priority of his office.”® “[Flor
Kennedy, the Wire Act wasn’t really about betting on horses or football. It was instead intended to
strike at organized crime. To fight the enemy within, America would have to federalize criminal
statutes previously enforced by states.”"”

After the McClellan Committee’s otiginal mandate expired, Senator McClellan and others pushed
for the Senate to expand the jurisdiction of other Senate committees to, among othet things,
continue the Senate’s investigations into organized crime. The Senate ultimately granted jurisdiction
to the Committee on Government Operations.” That committee’s Petmanent Subcommittee on
Investigations began investigating matters pertaining to organized crime, and held hearings on the
topic in August, 1961, as Congress was debating — and acting upon — the Wire Act.”

15 74, at Section ITI-A. (“[T]ransmission of gambling information across State lines by telegraph, telephone, radio,
television, or other means of communication ot communication facility should be regulated to as to outlaw any service
devoted to a substantial extent on providing information used in illegal gambling.”)

16 See fns. 44-46 infra and accompanying text.

17 Schwartz, David G. “Not Undertaking the Almost-Impossible Task: The 1961 Wire Act’s Development, Initial
Applications, and Ultimate Purpose.” Gaming Law Review and Economics, Vol. 14, No. 7 (2010).

18 1,

1 Id.

2 Senate Extends Rackets Inquiry: McClellan Gains 10-month Stand-By Authority but His Budget Is Slashed.” The New
York Times, April 12, 1960.

2 fee timeline in Appendix C.



iii. Senate Permanent Subcommittee on Investigations

The Senate Permanent Subcommittee on Investigations held hearings on organized crime over the
course of four days in late August, 1961 — during the petiod immediately after the Senate had
received the House-passed version of the Wire Act and before the Senate took up the bill and voted
to send it to the President.”” These heatings confirmed the continued widespread use of the wires
by organized crime syndicates in the United States for the purpose of engaging in a wide range of
illicit gambling; including in the form of lottery and numbers games.

To summarize a relevant portion of those hearings, the Subcommittee received testimony from
Judge Goodman A. Sarachan, a commissioner of the New York State Crime Commission, who
relayed how the numbers racket was a “serious type of gambling” throughout New York, and that it
relied upon use of the wires.

Judge Sarachan added that the numbers games were overseen by organized crime syndicates and
wete played in a variety of ways, noting, for example, how horserace results often served as the
soutce for a popular numbers game: “They take the numbers of the horses that win and combine
them together...for example, if No. 2 horse wins the first race, No. 5 the second, and No. 7 the
third, you cither bet that your number will be 257, or you bet that your number will be any
combination of that, like 527, and so on.”* This scheme is very similar to the Tteasury balance
lottery ticket scheme that the Kefauver Committee discovered the previous decade.”

After hearing Judge Sarachan describe these numbers rackets, Senator Karl Mundt (R-SD) expressed
his support for legislation to counteract the numbers rackets. “It seems to me that there is just
something entitely incongtuous about the fact that we set up a great communications system that
tends to become a monopoly of the crime syndicate,” Sen. Mundt said.” (Appendix A to this
memorandum contains a longer excerpt from this discussion at the hearing.) Within days, the
Senate would take up and pass the Wire Act, sending it off to President Kennedy for his signature.

As with the Robert Kennedy’s role with the McClellan Committee, Jerome Alderman’s position as
the Subcommittee on Investigation’s Chief Counsel is noteworthy. Mr. Alderman previously served
with Robert Kennedy as counsel to the McClellan Committee.”® Through his role on the McClellan
Committee and then for the Permanent Subcommittee on Investigations when it received testimony
on organized crime, Mr. Alderman was undoubtedly aware of organized crime’s use of the wires for
a wide range of illicit gambling — including on numbers games. He also presumably played a key role
in enacting the Wire Act. Less than one month after hearing Judge Sarachan’s testimony before the
Subcommittee on Investigations, Mt. Alderman attended the White House signing ceremony where
President Kennedy signed the Wire Act. (He was the only congressional staffer in attendance. See
photograph in Appendix B to this memorandum.)

22 See generally Hearing Transcript, “Gambling and Organized Crime,” Permanent Subcommittee on Investigations of the
Committee on Government Operations, United States Senate. Aug. 21-25, 1961,

B Id.

2 See supra n. 14 and accompanying text.

2 Hearing Transcript, “Gambling and Organized Crime,” Permanent Subcommitiee on Investigations of the Committee
on Government Operations, United States Senate. Aug. 21-25, 1961,

2 See also, “Lawyer with Innocent Smile Helps McClellan Plan Inquiry,” The Toledo Blade, October 1, 1963, available at
htp:/ /news.google.com/newspapers?nid=13508dat= 19631001 &id = U7FOAAAABA&sjid=POEEAAAAIBA | &pe=
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iv. The Wire Act was one piece of a package of bills that the Kennedy-led
DOJ developed targeting organized crime.

After Robert Kennedy was sworn in as Attorney General, the DOJ developed a package of bills
targeting organized crime. In addition to the Wire Act (targeting transmission of betting
information across state lines), this package also included the Travel Act (targeting those who
travel across state lines to advance their illegal enterprises) and the Gaming Paraphernalia Act
(targeting those who ship gambling devices across state lines). Congress considered these bills
contemporaneously with one another, and President john F. Kennedy signed them into law at a
single ceremony on September 13, 1961,

The Travel Act”’ and Gaming Paraphernalia Act”® both cover non-sports-wagers because it was well
known, and was revealed during the Senate hearings of the 1950s, that organized crime engaged in
the movement across state lines of individuals and equipment involved in non-sports gaming (such
as lotteries) Viewed in this light, it would make no sense to conclude that the Wire Act, which was
viewed as an integral piece of this trio of anti-organized crime legislation, did 7oz cover numbers
games and other non-sports wagers.

There is no reason for Kennedy’s Justice Department to advocate for a narrower universe of
prohibited conduct under the Wite Act (spotts gambling) compared with the broader scope of the
Travel Act and the Gaming Paraphernalia Act (which encompassed numbers and casino-style
gambling in which organized crime was extensively involved).

Kennedy was undoubtedly well-versed in the Kefauver and McClellan Committee’s conclusions and
recommendations, including those pertaining to organized crime activity in numbers games and
rackets. Indeed, Kennedy was focused on “bookmaking (dominated by horserace betting and wire
transmissions of the same) and numbers games ...

As Attorney General, Kennedy authored an article about the threats posed by gambling published in
The Atlantic six months after enactment of the Wire Act. While the article discussed in detail how
otganized ctime conducted illegal sports betting, it also described the operations and ills of “policy
games” and the “numbers racket.””

“A man putchases a ticket with three numbers on it, paying a dollar for the ticket,” Kennedy wrote.
“Since there are 999 such numbers, he should reasonably expect the odds to be 998 to 1. The
numbers bank usually pays 600 to 1 on such a waget—or less—so you can see that the only gambler
in this situation is the man who makes the bet. The operator pockets forty cents of every dollar bet
— that is, if the game is run honestly. ... [But] if the play is too high on any one number, they manage
through devious means to ensure that a number on which the play has been small will be the
winner.”” Such gambling activities finance corruption and racketeering, Kennedy wrote, which “are

2718 USC 1952(b)(1) (covering any “gambling” activity).

28 18 USC 1953(a) (covering bookmaking, wagering pools with respect to a sporting event, and “a numbers, policy,
bolita, or similar game....”) '

2 Schwartz, David G. “Not Undertaking the Almost-Impossible Task: The 1961 Wire Act’s Development, Initial
Applications, and Uldmate Purpose.” Gaming Law Review and Economics, Vol 14, No. 7 (2010).

3 Robert F, Kennedy, “The Baleful Influence of Gambling,” The Atlantic, April 1962, available at

hups/ A theatlantic.com/magazine Zarchive /1962./04 / the-bale ful-influence-of-gambling /304909 / 2single_page=true.

T,
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weakening the vitality and strength of this nation.”*

The Attorney General wrote of the Kennedy’s Administration success in securing enactment by
Congtress of a package of legislation authorizing “the Justice Department for the first time to deal
with gambling activities.” The three bills, he explained, made it federal crimes “for any person to
move in interstate travel to promote or participate in a racketeering enterprise,” or “to transmit bets
and wagers between states by wire or telephone or to transport wagering paraphernalia to another
state.”™ Seeing that the Attorney General possessed a firm grasp of, and wrote of, the prevalence of
numbers games, and the societal ills such games generated,” undermines any conclusion that he and
his Justice Department intended or envisioned that one of three bills they pushed through Congress

— the Wire Act — would somehow be limited to cover only sports bets and 707 cover numbers games.

IV. STATUTORY ANALYSIS

A. Section 1084(a) of the Wire Act Contains Two Broad Clauses

Section 1084(a) of the Wire Act states:

W hoever being engaged in the business of betting or wagering knowingly
uses a wire commmnication facility for the transmission in interstate or
Joreign commerce of bets or wagers or information assisting in the placing
of bets or wagers on any sporting event or contest, or for the transmission
of a wire communication which entitles the recipient to receive money or
credit as a result of bets or wagers, or for information assisting in the
placing of bets or wagers, shall be fined nnder this title or imprisoned not
more than two years, or both.”

This provision contains two broad clauses. The first clause bars anyone engaged in the business of
betting or wagering from knowingly using a wite communication facility “for the transmission in
interstate or foreign commetce of bets or wagers or information assisting in the placing of bets ot
wagers on any sporting event or contest.”” The second clause bats anyone engaged in the business
of betting or wageting from knowingly using a wire communication facility to transmit
communications that either (a) entitle the recipient to “receive money or credit as a result of bets or
wagers” or (b) provide “information assisting in the placing of bets or wagers.”™

Whether the Wire Act applies to gambling for non-sports-related wagers hinges on the following

2.

P

.

% See also The Attorney General’s Program to Curb Organized Crime and Racketeering: Hearings before the
Committee on the Judiciary Committee, United States Senate, 87% Congress 101-102, statement of Roger Burgess,
Associate General Secretary, General Board of Christian Social Concerns of the Methodist Church (stating to the
Congressional committee drafting the Wire Act that gambling and the rackets are degrading to individuals and an
economic parasite on the society, adding that “much of this money is coming from the pockets of those unable to
sustain financially such economic losses....”

3618 U.S.C. 1084(a).

3T,

38 Id.




question: Does the phrase “on any sporting event ot contest” modify both the first and second
clause in Section 1084(a), or does the phrase only modify the first clause in Section 1084(a)? The
DOJ Opinion concluded the term modifies both clavses, and thus that the Wire Act only covers
gambling on sports-related contests.

The conclusion is incotrect and the manner in which it was reached is flawed. When analyzed both
on its face and in the contexts in which this law was enacted and has been enforced, it is clear the
first clause of Section 1084(a) applies to sports-related wagers, and the second clause of Section
1084(a) applies to a// wagers.

B. The First Clause in Section 1084(a) is Limited to Sports-Wagers; the Second

Clause Applies to All Wagers

To propetly read Section 1084(a), it is helpful to divide the clauses into different subsections, as
follows:

“Whoever being engaged in the business of betting or wagering knowingly uses a wire communication factlity for:
(a) the transmission in interstate or foreign commerce of bets or wagers or information
assisting in the placing of bets or wagers on any sporting event or contes; or
(b) the transmission of a wire commmnication which entitles the recipient to receive money or credit as a
result of bets or wagers, or for information assisting in the placing of bets or wagers,
shall be fined under this title or imprisoned not more than two years, or both.

Read in this manner, it becomes cleat that Section 1084(a)’s first clause applies to bets or wagers “on
any sporting event or contest,” and the second clause applies to all “bets or wagers,” with no
qualification. This reading is supported by both the historical context in which the Wire Act was
enacted as well as traditional canons of statutory construction.

i Interpreting Section 1084(a) as applying to non-sports wagers is consistent
with the historical context in which the Wire Act was enacted and has been
enforced.

Bifutcating Section 1084(a) in this manner — where the first clause outlines the universe of
prohibited conduct fot sports-related wagers and the second clause outlines the universe of
prohibited conduct for a// wagers — makes sense in light of the differences between those two
types of gambling at the time of enactment.

In the 1950s, and eatly ‘60s, sports-related wagers, particulatly for horseracing, could be — and
usually were — placed from afar. They were rarely placed at the precise location at which the
contest occurted. This made the telephone and/or wite services indispensable to placing actual
wagers on sporting events.”

By contrast, non-sports bets (such as traditional casino games or numbers games) wete commonly
¥ trast, g

placed in-person and not remotely. For these types of wagers, the wires were not generally used to

place bets; rather, they wete used simply to transmit information regarding the outcome of bets and

the Judiciary Committee, United States Senate, 87 Congress 284, statement of Herbert Miller, Assistant Attorney
General. (“The type of gambling that a telephone is indispensable to is wagers on a sporting event or contest.”)
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to facilitate payments. For example, the U.S. Senate Special Committee to Investigate Organized
Crime in Interstate Commerce detailed in its report issued in 1951 how a typical “numbers” racket
utilized a “special service of the Western Union Telegraph Co.” to speed transmission of winning
lottery numbers to “subscribers.”*’

It is logical therefore that the first clause of Section 1084(a) (covering sports-wagers) prohibits both
transmitting information pertaining to a wager (e.g., informing a prospective gambler of the point-spread
in a football game or the latest odds in a horserace) as well actually placing a wager. It is also logical
that the second clause (covering a// wagers) does not prohibit placing bets (since wires were not
generally used to place non-sports-wagets), but does prohibit using the wises to faciitate placing bets
(such as transmitting information regarding the winning numbers in a lottery game and facilitating
payments).”

The DOJ until late 2011 interpreted the Wire Act in precisely this manner. Indeed, it was widely
understood contemporaneously with Act’s enactment that the Wire Act was not limited to only
sports gambling. Congressional Quarterly’s 1961 “Congressional Almanac,” for example — widely
regarded as the definitive contemporaneous account of Congress’s annual activities — characterized
the Wire Act as outlawing “use, supplying and maintenance of wire communications to aid
betting...on races and other sports as well as numbers games. ...”"

Although there are limited examples of the Department using the Wire Act to prosecute non-sports
gambling in the pre-Internet era (largely due to the fact that other federal laws — such as the
Racketeer Influenced and Corrupt Organization (“RICO”) statute and money laundering laws

— better facilitated such prosecutions), the advent of the Internet made the Wire Act a useful tool in
targeting non-sports gambling. Indeed, beginning in the late 1990s, the Department had on
multiple occasions declared unequivocally that the Wire Act prohibits #/ forms of online gambling,
and also confirmed that it had long held this view."

4 See generally U.S. Senate Special Comumittee to Investigate Organized Crime in Interstate Commerce, Section VII(C)(c)
(detailing a typical “numbers” racket whereby a “special service of the Western Union Telegraph Co. speeds the
[winning lottery] numbers daily from Washington to 51 subscribers who have been identified cither as the principals or
chief agents in the operation of the racket throughout the East.”).
a7y
4 Congtessional Quartetly, 1961 CQ Almanac at pg. 383 (emphasis added).
B For example, in 2003, John G. Malcolm, Deputy Assistant Attorney General, testified before Congress that “The
Department of Justice has long held, and continues to hold, the positon that 18 USC 1084 applics to a// iypes of gambling,
including casino-style ganebling, not just sports betiing.” Unlawful Internet Gambling FPunding Prohibition Act And The Internet
Gambling Licensing And Regulation Commission Act: Hearing Before The Subcommittee On Crime, Terrorism, And
Homeland Security of The House Judiciary Committee (April 29, 2003) (emphasis added).
Also in 2003, the Department advised the National Association of Broadcasters that media businesses were likely “aiding
and abetting” violations of federal law when they circulated advertising on gambling sites. The letter noted that with
very few exceptions federal laws prohibit internet gambling within the United States, and that “Notwithstanding their
frequent claims of legitimacy, Internet gambling and offshore sportsbook operations that accept bets from customers in
the United States violates [the Wite Act and othet federal laws]”. DOJ Letter fo NAB, June 11, 2003, available a
bitp:/ Lwmavggamingnens.com/ articles] files/ NAB_fetter-0306 11 pdf; see also Letter from Assistant Atrorney General Chertoff to Wayne
Stenelyjern, March 7, 2005 (“As set forth in prior Congressional testimony, the Department of Justice believes that federal
law prohibits gambling over the Internet, including casino-style gambling. While several federal statutes are applicable
to Internet gambling, the main statutes are Sections 1084 [and others]” (emphasis added); see also Letter from Assistant
Attorney Gensral Chertgff to Dennis K. Neilander, August 23, 2002 (same).
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ii. Traditional canons of statutory construction dictate that only the first
clause of Section 1084(a) is limited to sports-betting

Three fundamental canons of statutory construction support reading Section 1084(a)’s second
clause to cover non-sports wagets.

1) The rule against surplusage

A basic principle of statutory interpretation is that effect should be given, if possible, “to every
clause and word of a statute, avoiding, if it may be, any construction which implies that the
legislature was ignorant of the meaning of the language it employed.”* The modern variant is that
statutes should be construed “so as to avoid rendering superfluous” any statutory language.”

The rule against surplusage is based on the principle that each word or phrase in a statute is
meaningful and useful, and thus, an interpretation that would render a word or phrase redundant
or meaningless should be rejected.”

Reading Section 1084(a) as only applying to sports-related wagers (.e., reading the term “on any
sporting event or contest” as modifying both the first and second clause in Section 1084(a)) would
violate the rule against sutplusage. Specifically, under this interpretation both the first and second
clause contains language that prohibits using a wire communication facility for “the transmission [of]
information assisting in the placing of bets or wagers” on any sporting event or contest.

This would render that phrase as it exists in the second clause redundant, and thus violate the rule
against surplusage. Indeed, if the second clause was intended to be limited to sporting events or
contests, there would be no need to insert the phrase “ot for information assisting in the placing of
bets or wagers” in that clause, since that phrase would prohibit conduct that is already plainly
prohibited under the first clause.

By contrast, interpreting only the first clause in Section 1084(a) as being limited to sports-related
wagets provides significance to the phrase “or for information assisting in the placing of bets or
wagets” as used in the second clause. Specifically, it would extend that prohibition relating to
“information” beyond just sports-betting to all forms of gambling.

If confronting two plausible interpretations, courts should construe a statute in a manner that
gives effect to all its provisions,” so that no patt is inoperative or superfluous,” void or
insignificant.”” This rule against surplusage precludes interpreting the second clause of Section
1084(a) as being limited to sports-related wagers.”

M Montelarr v. Ramsdel], 107 U.S. 147, 152 (1883).

% Astoria Federal Savings & Ioan Ass'n v. Solimino, 501 U.S. 104, 112 (1991).

4 Seoe generally Eskridge, William N. ¢ a/, “Cases and Materials on Legislation: Statutes and the Creation of Public Policy.
West Group, 3 Edition (2001).

47 See, eg., Alden v. Holder, 589 I7.3d 1040 (9™ Cir. 2009).

8 See, e.g., Corley v. U.S., 556 U.S. 303 (2009).

49 ]{/

50 Of course, an inevitable consequence of this interpretation is that the phrase “or for information assisting in the
placing of bets or wagers” is rendered redundant in the firs# clause. Indeed, if such conduct is prohibited for #// bets or
wagers undet clause two, it is redundant to prohibit it specifically for sports bets or wagers in clause one. This can be
explained, howevet, by viewing the first clause as outlining the universe of prohibited conduct for sports bets, and the
second clause as outlining the universe of prohibited conduct for a/l bets. (See fns 33-35 supra and accompanying text.) By
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2) The Rule Probibiting Implying Intent to Include Missing Terms

Closely related to the rule against surplusage is the canon that when a legislature uses a term or
phrase in one provision but excludes it from another, courts do not imply an intent to include the
missing term in the provision where the term or phrase is excluded.” Instead, omission of the
same provision is significant to show different legislative intent for the two provisions.”

Reading Section 1084(a) as only applying to sports-related wagers (.¢., reading the term “on any
sporting event or contest” as modifying both the first and second clause in Section 1084(a)) would
patently violate this canon of statutory interpretation. As discussed above, this reading necessarily
requires inserting the phrase “on any sporting event ot contest” into the second clause simply
because it was included in the first clause. It is inappropriate to assume Congress intended to
include this missing term in the second clause.

3) The Rule Requiring Consideration of Legislative Changes Prior
to Enactment

“Where the meaning of legislation is doubtful or obscure, resort may be had in its interpretation to .
g ot leg > Y, ;
.. comparison of successive drafts or amendments to the measure.” In reviewing an ambiguous
statute’s legislative history, courts should presume that “legislatures generally adopt amendments
because they intend to change the original bill.” Indeed, “adoption of an amendment zs evidence that
) g g > p
the legislature intends to change the provision of the original bill.” *

This widely accepted canon of statutoty construction is particularly pertinent when analyzing Section
1084(a). As originally introduced, that provision would have imposed criminal penalties on anyone
who “leases, furnishes, or maintains any wire communication facility with intent that it be used for
the transmission in intetstate or foreign commetce of bets or wagers, or information assisting in the
placing of bets or wagers, on any sporting event or contest . .. > In other words, the provision
would have imposed penalties on providers of wite communication services (rather than users), and
was clearly limited to sports-related wagets.

The Senate Judiciary Committee, after conducting multiple hearings on the topic, completely
struck Section 1084(a) as it was introduced (other than language establishing sanctions), and
replaced it with the version that ultimately became law.” This re-write changed the bill in three
ways:

contrast, there is no valid explanation for this phrase being repeated in the second clause if that clause is a/so limited to
sports-related wagers. It should also be noted that because this phrase appears in the Section twice, no plausible reading
of it could render the phrase completely non-redundant.)

51 See, e.g., City of Columbus v. Ours Garage and Wrecker Service, Inc., 536 U.S. 424 (2002); sce also Barnhart v.
Sigmon Coal Co., Inc., 534 U.S. 438 (2002); Chickasaw Nation v. U.S., 534 U.S. 84 (2001).

52 Seg, e.g., Cox v. City of Dallas, 256 T.3d 281 (5% Cir. 2001); see also Zhu v. LN.S., 300 I. Supp. 2d 77 (D.D.C. 2004).

3 Wright v. Vinton Branch of the Mountain Trust Bank of Roanoke, 300 U.S. 440, 464 fn8 (Brandeis, ]); see also U.S. ». Pfitsch,
256 U.S. 547 (1921); U.S. v. Great Northern Ry. Co., 287 U.S. 144 (1932); “Sutherland Statutory Construction,” §48:18.

54 Miller v. Callaban, 964 . Supp. 939, 949 (D. Md. 1997).

55 8. 1656, 87* Cong. §2 (1961).

56 See Senate Report No. 588, July 24, 1961 (striking lines 4-8 on page two and replacing with language ultimately enacted
into law); see also Appendix C.
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e Tirst, it changed the class of covered persons from those who provide wire communication
facilities with the intent that it be used for illicit gambling to those who use wire
communication facilities for illicit gambling purposes.

e Second, it included a clause not found in the original version prohibiting transmissions
relating to “money or credit” as a result of bets or wagers.

* And third, it added a second clause, prohibiting “#he transmission of a wire communication which
entitles the recipient to receive money or credit as a result of bets or wagers, or for information assisting in the
Placing of bets or wagers,” that on its face is not limited to sports wagering, thereby expanding
the universe of prohibited conduct.

Particularly instructive in understanding how the Senate Judiciary Committee developed these three
changes to the original bill is an exchange between Senator Kefauver (who had previously chaired a
special Senate committee investigating organized crime and was arguably the Senate’s foremost
expert on organized crime) and then-Assistant Attorney General Herbert Miller.”” During that
exchange — which is reproduced in Appendix D of this memorandum — Senator Kefauver
expressed three concerns to Mr. Miller:

e First, Senator Kefauver expressed concern that communication companies could be unduly
vulnerable to criminal liability.”®

e Second, Senator Kefauver opined that the legislation should be expanded to include
transmissions of money or credit.”

e And third, Senator Kefauver expressed concern that the bill as introduced was limited to
sports betting and did not include other, non-sports wagers.”

In other words, the Senate Judiciary Committee sttuck the otiginal version of Section 1084(a) and
replaced it with language addressing all of the concerns that Senator Kefauver expressed in this
exchange with Mr. Miller at the Committee’s hearing examining the legislation.

The DOJ Opinion points to this exchange — specifically where Mr. Miller states that the legislation
is limited to sports gambling — to support its claim that the Wire Act proscribes only sports
gambling. Howevet, in so doing, the Opinion deletes a relevant portion of the exchange and also
fails to mention that the provision which Mr. Miller contended limited the bill to sports betting
nevet became law — that it was struck by the Committee after the hearing and replaced with the
broader language subsequently enacted into law.

(Previously in his testimony, Mr. Miller stated that the bill would hold telecommunications

57 The Attorney General’s Program to Curb Organized Crime and Racketeering: Hearings before the Committee on the
Judiciary Committee, United States Senate, 87th Congress 284, at pgs. 275-279.

58 Id. at 276-277.

59 Id. at 278 (“Why should not 8. 1656 be expanded to include transmission of money? Money is frequently sent by
Western Union is it not?”).

60 I, at 277, 278 (“Why do you not apply the bill to any kind of gambling activities, numbers rackets, and so forth? ... In
1951 we had quite an investigation . . . whete a lot of telephones were used across State lines in connection with policy
and the numbers games up there . . . I can see that telephones would be used in sporting contests, and it is used quite
substantially in the numbers games, t00.”)
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companies criminally liable for violations of the Act; surely the DOJ would not argue that this
suppotts reading the current statute as applying to telecommunications companies, since it was
suthsequently re-written to apply those who #se communications facilities rather than those who supply
them. The same principal applies to non-sports gambling.)

The DOJ Opinion states that “[N]othing in the legislative histoty of this amendment suggests
that...Congtess intended to expand dramatically the scope of prohibited [conduct].”*" This
statement is contradicted by the record. Senator Kefauver made clear during the hearing his concern
about limiting the bill to sports gambling. The Judiciary Committee rewrote Section 1084(a) to
address that concern -- as it did with other sections of the bill about which the Senator raised
concerns. Courts frequently look to such indicia for clues as to how to interpret a statute.”” The
DOJ failed to do the same.

The DOJ Opinion also fails to recognize that the Judiciary Committee did not simply revise Section
1084(a), it struck and re-wrote that provision’s core.”’ In analyzing the Section 1084(a), as it was
reported by the Judiciary Committee and enacted into law, the DOJ Opinion argued that the
commas around the phrase “or information assisting in the placing of bets or wagers” were
deleted.”* It then claims that because the legislative history does not specify that removing those
commas was intended to broaden the bill’s scope to include non-sports betting, that this could not
have been the Committee’s intent.”

The DOJ’s analysis is based on the assumption that the Committee made minor “style” edits to the
legislation. Howevert, as evidenced in the reproduction of the Wire Act as reported by the Senate
Judiciary Committee (reproduced in Appendix C), the Committee did not “delete commas”, but
rather rewrote the subsection -- striking all of Section 1084(a), other than provisions related to
sanctions, and replacing it with the version of Section 1084(a) found in current law.

4) Reenactment Doctrine

The reenactment doctrine is a principle of statutory construction that when “reenacting” a law,
Congress implicitly adopts well-settled judicial or administrative interpretations of the law. “In
addition to the importance of legislative histoty, a court may accord great weight to the longstanding
interpretation placed on a statute by an agency charged with its administration. This is especially so
where Congtess has reenacted a statute without pertinent change. In these circumstances,
congressional failure to revise or repeal the agency’s interpretation is persuasive evidence that the
interpretation is one intended by Congress.”®

This doctrine comes into play for purposes of the Wire Act’s application to non-sports gambling in
light of Congtess’s passage of the Unlawful Internet Gambling Enforcement Act of 2006
(“UIGEA”). UIGEA does not ctiminalize gambling activities; rather, it incorporates existing laws
defining illegal gambling activities — including the Wire Act — and prohibits acceptance of payment

9 DOJ Opinion at 6.

2 See, 0., Bindegyck v. Finneane, 342 U.S. 76, 83 (1951); FTC v. Raladam Co., 283 U.S, 643, 648 (1931); U.S. ex re/ Bayarsky v.
Brooks, 154 F. 2d 344, 346-47 (34 Cir. 1946); First America Financial Life Insurance Company v. Summer, 212 T, Supp.2d 1235,
1240-41 (D. OR. 2002).

3 See supra n.50 an accompanying text.

% DOJ Opinion at pgs 6-7.

65 I

6 NLIL.R.B. v Bell Aerospace Co. Diy. of Texctron, Ine., 416 U.S. 267, 274-75 (1974).
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for those activities.

In passing UIGEA, Congtress understood the Wire Act to apply to non-sports gambling, based
largely on the DOJ’s repeated, longstanding interpretation of the Act as applying to non-sports
gambling. Indeed, leading up to enactment of UIGEA, the Depattment had previously written
numerous letters and testified to Congress stating that the Wire Act applied broadly -- to non-sports,
and sports betting alike.” In addition, the UIGEA Conference Report makes clear that Congress
understood non-sports gambling over the wites to be illegal:

The safe harbor wonld leave intact the current interstate gambling
probibitions such as the Wire Act, federal probibitions on lotteries, and
the Gambling Ship Act so that casino and lotiery games conld not be
Placed on websites and individials conld not access these games from their
homes or businesses.””

Thus, the reenactment doctrine suppotts interpreting the Wire Act to apply to non-sports gambling
because Congress passed subsequent legislation under the belief — based on DOJ’s longstanding
interpretation of the Wite Act — that the Wire Act covered such conduct,

V. CONCLUSION

To undetstand the Wite Act, its purposes, its reach, and how it should be interpreted, it is essential
to review how and why it was enacted into law, and to utilize traditional legal canons of statutory
interpretation. Itis not clear whether, or the extent to which, the OLC engaged in such an analysis,
The Opinion fails on these fronts.

The Wire Act was enacted as a part of a package of anti-crime legislation developed by Congress
over the course of a decade during which houts upon hours of testimony was received on the
operations of organized crime and its reliance on revenues derived from illegal gaming operations,
including both sports and non-sports wagering, for which interstate telecommunications were
utilized.

It was pushed through Congress after that decade of consideration by an Attorney General who, as
Chief Counsel to one of the Senate Committees charged with investigating organized crime, had
sat through hours of those hearings and who, as Attorney General, promoted the package of
legislation as necessary to deprive criminal syndicates of needed revenues.

Fundamental canons of statutory construction support interpreting the Wire Act as covering all
forms of gambling. Indeed, to interpret the statute to only apply to sports gambling, one would
have to disregard several well-accepted tools that courts have long used to interpret ambiguous

statutes.

The Wire Act, as enacted, reflects a rewrite of the relevant provisions of the Act crafted in the
Senate Judiciary Committee to broaden the law’s scope — modifications made after hearings in
which the Chairman of one of the Senate Committees which had investigated organized crime,

7 See supra n.37.
8 Conference Report on FL.R. 4954, Safe Port Act, 152 CONG. REC. H8026, H8029 (Sept. 27, 2006) (statement of Rep.
Leach).
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raised concerns that the legislation as introduced applied to sports-related bets only and shared with
the Judiciary Committee how he had previously received evidence of use of the wires for
“numbers” games.

While the Wite Act was the product of a different time and era, its fundamental purpose remains
the same to this day: To setve as a tool for federal prosecutors to combat gambling activities
operating or otherwise advanced through activities occurring across state lines.

The present-day iteration of this activity is Internet gaming, and it is questionable how illegal
offshore gaming websites can be effectively fought until the Wire Act is restored, especially in
light of published reports suggesting federal law enforcement actions against such sites have
ceased since the OLC Opinion was issued.

A thotough review of the Wire Act, its construction, its purposes, and its reach, demonstrate the
deficiencies of the OLC Opinion. As such, the Opinion should not be allowed to stand.
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APPENDIX A

PERMANENT SUBCOMMITTEE ON
INVESTIGATIONS of the COMMITTEE
ON GOVERNMENT OPERATIONS
United States Senate

Hearing Excerpt — August 22-25, 1961.
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GAMBLING AND ORGANIZED CRIME 25

you have that—if you den't have jt, you may prepare it and submit it,
i you will.

Mr. Saracrax, Senator, in connection with this veporr, we have cer-
tain recommendations, but we were thinking primarily, of course, in
our yeport, in terns of State Tnws,  What, with your indulgence, we
would prefer, would be to sive usa little time to confer.

The Curawmsarn, I didn't expect you necessarily to do it today.  Bul
you have been in this thing, you have experienced it, you have studied
it, you know swhat the ]]}t'nblem 15 from direct contact, so to spenk, [
don't know. Maybe o Jot of other Members of Congress don't know.
But we need counsel from people like vou who have had to deal
with it and live with it and try to work with it in your State.  If you
will do that, it will be very much appreciated.  We will reserve some
sgx’tf!e in the record for you to snbmit w formal recommendation, i1f you
will,

Mr. Saraciay, Wewillbe more than happy to do that,

The Crratratay, Thank you very muel,

{ At.this point Senator McClellan withdrew from the hearing room.)

Senator Irvin, Senator Mundt?

Senator Muwor, Judge, you haven't snid anything this morning
about o type of gumbling which we read about in the paper a great deal
called the numbers racket, or sormwthing like that,  Is that a serious
L}TRB of gambling?

{r, SaracHAN. Yes,

Senator Muxor. Would you dilate on that subject !

Mr, SaracHan. We have gone into n great deal of study of every
type of professional gambling.  On the numbers or policy racket, as
it 1s sotnetimes called, we devote o considerable part of our report to
it. The numbers racket is the typa of gambling that is indulged in
by people to whorm $2 is teo much to bet al one time,

The minimum vou can bet with a bookie is $2 on a horse ruce. So
there is this widespread activity, and it runs into millions of dollars,
but it starts with pennies, particulayly in poor sections of the larger
citles, For example, in the city of Buflalo, we had witnesses, one
witness after another gef up and say that theve isn't anybody i that

articular neighborhood, wiich is the poorest in the citv, that doesn’t
Euy n numbers ticket every single day, for 10 cents, 25 cents: 50 cents
isu big tieket,

The wumbers game is ployed in o large variety of wavs, as we de-
seribed,  Frequently it is based on the results of tho fivst three races,
for exunple, in a particular track, They take the munbers of the
horses that win and combine them together, and you can either bet
on the exact-—for example, if No, 2 horse wins the first race, No, 5
the second, and No. 7 the third, you either bet that vonr number will
ke 257, or you Let that your number will be any combination of that,
like 627, or 762, and so on.  Your chances of winning are 1,000 to 1,
and you pay on the basis of 300 to 1. That menns that for every $300
that is bet, the professional gambler gets $1,000 and mnkes a profit of
S700. You can realize what that vnn run inte, if it is done by thousands
of people every day inonesingle city,

We find that o be—well, there 150t much of that in the smaller
towns in our State, but in every Javge eity that s, in many ways, the
most tragric kind of gambling beeause it i5 indulged in by peopla who
At afford to spend o quarter ar M0 cents every duy,
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26 GAMBLING AND OHGANIZED CRIME

Senntor Murwr. You sav that sort of prey is upon the poor?

Mr, Sanacuan, That is nght.

Senator Muwor, At the other end of the structure, is it operated by
little two-bit gamblers, or is it part of the operation in which the
syndieate is involved ?

Mr. Saracuay, Nojy this is definitely opernted by the syndicate,
because all of the money eventually finds its way into what s called
the bank, and the fellows wha run the bank wre the fellows who get
all of the income from all of the various sources, and they are the
ones who pay off to the winners. Lots of times they don't even pay
off when vou win, because frequently the numbers are fixed. T'Smy
not only operate on the basis of horsa race results,

Senator Mowpe, They are not satisfied with the 700 percent profit
but sametimaes they take it all ¢

My, Sarscitan. No: they want more, And we find that true all
slong the line, except, as I indiented before, the one exception, and it
struck me very, very foreibly that the syndicate never will hedge. But
as far as cheating is concerned, they never hesitate to do it, because
they can get away with it.

Senator Moxpr. I think I misunderstood your testimony on hedg-
ing. 1 thought that thislayoff that you were tatking about was & form
of hedge,

Mr. Sawacran, Maybe 1 am misunderstanding the word “hedge.”

Senator Monor, Maybe I am misunderstanding the word “layoff.”
In the grain trade you buy on both sides so you can minimize your
loss.

Mr. Saracuan, That is the purpose of the layoff. I didn’t mean
by hedging. I meant refusing to pay the winner. That is what I
meant. They never refuse to pay the winner, even though they take
a} big l%ss. T misunderstood the way in which you used the word
“hedge.'

Seﬁator Mowor. Senator Curlis meant the kind of hedging you
employ to minimize vour losses,

Mr, Saraviran, The purpose of the layoff is if a man has {og much
on one horse; 50 to speak, nnd he is afraid that if that horse should
win it will break him, he will Jay it off witly the man higher up and
thot man will lay it off with the man higher up and so on.

Senator Mrxpy. That is, I expect, part of the established modus
operandi of the gamblers.

Mr. Sarscrax, That is just as much a part of the hievarchy as any
part you can think of, _

My, Greyer, And the numbers game operates wide open,  Sena-
tor Curtis said it wouldn’t take much to detect these people, 1t
wouldn't. It wouldn' tuke much if you had local law enforcement,
but they operate with the cooperntion of the police.

Senutor Munpr, The last time I rend about the numbers game in the
newspapers it was Leing operated in the Pentagon in Washington.

Mr. Saracuaw, It operates in ahinost every large factory in every
large city in New York State. As n matter of fact, cur agents, when
we were investigating the police department in the city of Buffalo
and gambling there, our agents walked into grocery stores, drug stores,
cigar stores, every kind of little retail business, und there were the
policy slips or number slips openly on the counters being sold to every-
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28 GAMBLING AND ORGANIZEID CRIME

Mr, Lave. Tdont know whether you could eharge it to that, Sena-
tor. Ithinkin New York we have such a large population, and it is a
heteropencons population, of ¢lose to 9 million prople in the city of
New York, I think that has a great deal to do with it, Of course,
wo have a lot of poor people. Some of the fpures also showed that
the greater propotiion of these narcotic addivts were in the lower in-
come brackets, way down, Over 52 or 53 percent were people who 1
think were troubled by o lnek of income,

Senator Muwer. 1 would like to ndd my words of encouragement
to those of Senator Ervin, as far as wirelapping legislation 15 con-
cerned, It seems to me that there is just something entirely incon-
gruous ahout the fact that we set up a great communications system
that tends to become a monopoly of the erime syndicate, They can
usa it and the low enforcement officials canvot use it. I remember
when I was in the House of Hepresentatives where we spend o lot of
time, the conmmittee of which I was a member, working out evidence
on esplonage. I remember the Judith Coplon case, where she was
caught redhanded. Tt was a question of actually catching the people
passing the seevet documents to the Russians. They et the whole
case out of court heeause someplace along the line she had received a
telephone call which had been listened to. Tt is just inconcsivable that
those conditions would continus,

T rather suspect that back of all these diffculties that you gentle-
men have, back of the problem with the ¢hief of police in Tthacs,
N.Y,, who wouldn't arrest the people in gambling w}lm were not cloge
to the Cornell University eampus, and in back of these very small
significant penalties fixed by the courts, buck of 1 all is o failure,
somehow, for the public to alert itself to the necessity of doing some-
thing about wiretapping, doing something about the stepping np of
thess erimes, doing something about nsisting that the ‘pr.)il':{:e olficers
don't look the other way when crimes ave committed. Tt is a great
contribution your commtission must be naking when they let people
realize, for example, that when von have legnlized bingo you have
brought in the rackeleer, Some of them averlnok somethinr Hike that,
They will not overlook any other opportunity to get a fast, dicty
dollar.

Mr, Sawacnax, Iagree tha the fandamental nub of the problem
is the publie misinformation or at least baek of information, and that
15 something we are trvhyr very hard in owr Stale (o overeome, The
police offcer, for example, wonldu’t dream of accepting a bribe in
cormertion with o vape case or a naveatios case or sometling like rhat,
but seems to think “Well, this is onlv gambling,” s he dovsi't lesi-
tate, That has been the opintan of the publie and the opinion of the
judges, That is what we are teyving awfully hard to overcome.

Senator Muwsor, I want to congratulnte you gentlemen not only
on the very helpful testimony you have given this committee, bt
the very constructive job you are doing for the great State of
New York. I think that certainly the public there rmust be
coming closer and closer {o a realization of the sigmificance of
this whole syndicated crimingl operation. Hines the reports that
you issue are pretly widely distributed, they must know,

Mr. Saraciaw. They go to every law enforcement officer in the
State, every disirict aftorney, chief of police, and g0 on. They go
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APPENDIX B.

Photograph of Wire Act bill signing,.

Description: President John F, Kennedy signs S. 1656, S. 1657, and S. 1653 (bills to combat organized
crime and racketeering) in the Oval Office, White House, Washington, D.C. Looking on {L-R}: Senator
Everett Dirksen of lllinois; Senator Olin Johnston of South Carolina; Senator Sam Ervin of North Carolina;
Chief of the Organized Crime Section in the Department of Justice, Edwyn Silberling {partially hidden);
Senator Kenneth Keating of New York; Director of the Federal Bureau of Investigation (FBI), J. Edgar
Hoover; Attorney General Robert F. Kennedy; Chief of the Legislation and Special Projects Section of the
Criminal Division in the Department of Justice, Harold D. Koffsky; Deputy Chief of the Legislation and
Special Projects Section of the Criminal Division, Edward T. Joyce; Chief Counsel of the Senate Judiciary
Committee, Jerry Adlerman; Assistant Attorney General for the Criminal Division, Jack Miller; Assistant
Deputy Attorney General, William A. Geoghegan; Vice President Lyndon B. Johnson.

SOURCE: http://www.ifklibrary.org/Asset-Viewer/Archives/JFKWHP-1961-09-13-A.aspx
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APPENDIX C

Timeline of Congressional Consideration
of the Wire Act

Comparison of the different versions of
the Wire Act from time of introduction
through time of enactment.
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TIMELINE OF CONGRESSIONAL CONSIDERATION OF
THE WIRE ACT

April 18, 1961 -Introduced in the Senate as S. 1656.
o See pg. 24 within in this Appendix C.

June/July 1961 — Senate Judiciary Committee Hearings. (note: Kefauver-Miller exchange
occurred on June 20, 1961 ). .
o See Appendix D.

July 24, 1961 — Reported with Amendment [Senate Report 588]
o See pg. 26 within this Appendix C.

July 28, 1961 — Passed Senate with Report's amendments.

o See pgs. 27-30 within this Appendix C for redlined documents showing changes
made by Senate Judiciary Committee to the legislation as introduced.

July 31, 1961 — Referred to House Committee on the Judiciary.

August 17, 1961 — Reported with amendment August 17, 1961 [House Report 967]
o Minor technical amendments; no changes to § 1084(a).

August 21, 1961 — Passed House, as reported.

August 22-25, 1961 — House Permanent Subcommittee on Investigation Hearings on
Gambling and Organized Crime.

August 31, 1961 — House amendment agreed to by Senate.

September 1, 1961 — Sent to President.

September 13, 1961 — Signed into law by President John F. Kennedy. [PL 87-216].
o Seepg. 31 within this Appendix C.

September 13, 1994 — Pub. L. 103-322 enacted. Substituted "fined under this title” for
"fined not more than $10,000". This is the only change to §1084(a) since enactment of
Wire Act in 1961.
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8o CONGRESS .
181 Srssion . 6 5

IN THE SENATE OF THE UNITED STATES

Avrp 18,1961

My, BasrraNn introduced the following billy which was read twice and referred
to the Commitiee on the Judiciary

A BILL

o amend chapter 50 of title 18, United States Code, with respect
to the transmission of bets, wagers, and related information.

Be it enacted by the Senate and House of Represento-
tives of the United States of America in Congress assembled,

That section 1081 of title 18 of the United States Code is

0w o e

amended by adding the following paragraph:

“The term “wire communication fneility” means any and

(]

all instrumentalities, personuel, and services (among other
things, the receipt, forwarding, and delivery of communica-

tions) used or useful in the transmission of writing, signs,

Dol e B T >

pictures, and sounds of all kinds hy aid of wire, cable, or
10 other like connection hetween the points of origin and recep-

11 tion of such transmission.”

. AL
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2

8e0, 2. Chapter 50 of such title is amended by adding
thereto a new section 1084 as follows:
“81084. Transmission of wagering information; penaltics

“(a) Whoever leases, furnishes, or maintains any wire
communication facility with intent that it be used for the
transmission in interstate or foreign commerce of bets or
wagers, or information assisting in the placing of bets or
wagers, on any sporting event or contest, or knowingly uses
such facility for any such transmission, shall be fined not
more than $10,000 or imprisoned not more than two years,
or botl,

“(b) Nothing in this section shall be construed to pre-
vent the transmission in interstate or foreign commerce of

information for use in news reporting of sporting events or

contests,

“(c) Nothing contained in this section shall create im-

munity from criminal prosceation under any laws of any

State, territory, possession, or the District of Columbia.”
Sxre. 3. The analysis preceding section 1081 of such title
is amended by adding the following item:

“Sec. 1084, Transmission of wagering information ; penalties,”

11
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Calendar No. 560
i QNGRS S 1656

[Report No. 588

IN THE SENATE OFF THR UNITED STATES

Apruny, 18, 1961

Mr, Wagrrann introdueed the following bill; which was read twice and veferved
to the Committee on the Judiciary

Jory 24, 1061

Reported by Mv, MoCrraran (for Mr. Kastoann), with amendinests

{Omic the prat steack througl and fusert the pael privied in dialia)

T'o amend chapter 60 of title 18, United States Code, with respect
to the transmission of bels, wagers, and related information,
1 Be it enacted by the Senate and HHouse of IHepresenta-

w58 assemdled,

2 tines of the Uniled States of America in Congr
3 That section 081 of title 18 of the United Stvﬁt(‘ﬁs Caode s
4 amended by adding the following prragraph ‘

5 “Phe term “wire communication fucility’ means any and
6 all instrumentalities, personuel, and services (among other
T things, the receipt, forwarding, and or delivery of communi-
8 cabions) used ov useful in the transmission of writing, signs,
3 pictures, and sounds of all kinds by aid of wire, eable, or
10 other like connection hetween the points of origin and recep-
L tion of such transmission.”

1
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Sue, 2, Chapter 50 of such title is amended by adding i
thereto a new seckion LOB4 as fullows: ; )
“8 1084, Transmission of wagering information; penaltieg ; g

“(a) Whoever leases; fuenishes; or mninteing any wire A
eormmunicntion loeility with jutent that i be used fov the i
ternsmission i inberstate or forelgn connneree of bety op b
wagers; or information assisbing i the plecing of bbts o’ ( o
Wagers on pay sporling event or,contest; or knowingly wses | 8
such favility for any such tansedssion; Whoever L(ﬁi"il{/ . ‘3
engaged in the business of belling or wagering knowingly uses ' 10
@ wire communicalion Jocility for tlt((_; transnassion in inter- ‘ L
stale or foreign commerce of bits orf\;}‘)a.;/ar.q or ~iw./m'mu.lkziwz 12,

o o o P R TR R ) [AN TS R AR
assisting in the placing of bels or wagers on wny sporfing
: ' YRS =
event or conlest, or for the lransmission of o wure commii- -

. Lo i b EREN ! : .S
salion which entitles the recipient lo receive money or credid coe 18
. FEE . : v e . R
as « resull of bets or wagers, ov [or information assisting tn P16
Y ‘ H ” ‘ . . 1 S . . ' L ]r(
the placing of bets or wagers, shall bo fined not more than ‘ :

‘ . s T A1
$10,000 or imprisoned not more than two years, or both, | ‘1 18
. LY T O !
19

“(b) Nothing in this section hall be covstrued to pro-

L sl ot .

vont the iransinission in intersiate or ~l'kn'\jsign commaoree of

information for use iu news repovting of sporting ovents o
contests,

“(¢) Nothing contained in this section shall create im-

munity [rom eriminal prosecution under any laws of any

Stato, tervitory, possession, or the District of Colunibia?

IERRTL AN
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3
“r(d) When any common carrier, subject to the juris-
diction of the Federal Communications Commission, s noti-
fied tn writing by o Federal, Slale, or local law enforce-
ment agency, acting within s jurisdiction, that any facility
furnished by it is being used or will be wsed for the pur-
pose of tronsmitting or recetving gambling information in
interstate or foretgn. comnerce, it shall discontinue or refuse,
the leasing, [urnishing, or maintatning of such facility, after
reasonable notice 1o the subseriber, but no damayes, penalty
or forfeifure, civil or eriminal, shall be found against any
comanon carricr for any uch done i compliance with any
nolice received frome a law enforcement agency.  Nothing in
this section shall be deemed lo prefudice the vight of any
pevsan. affected thorely ta seeure an appropiale delermano-
tion, as oélm'bw"i;‘e provided by law, o ¢ Federal cowrt or
a State or l()(;aZ tribunal or -ugency, that such favility should
not be discontinued or removed, or should be restored.”
$10. 8. The analysis preceding section 1081 of such title
is amended by adding the following item:

“See. 1084, Transmission of wagering information ) penalties,”
g g b
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APPENDIX C

Wire Act as introduced in 1961
"§1084., Transmission of wagering information; penaltics

" (a) Whoever leases, furnishes, or maintains any wire communication facility with intent that it
be used for the transmission in interstate or foreign commeree of bets or wagers, or information
assisting in the placing of bets or wagers, on any sporting event or confest, or knowingly uses
such facility for any such transmission, shall be fined not more than $10,000 or imprisoned not
more than two years, or both.”

Wire Act as reported out by Senate Judiciary Comumittee:

“(a) Whoever being engaged in the business of betting or wagering knowingly uses a wire
communication facility for the transmission in interstate or forcign commerce of bets or wagers
or information assisting in the placing of bets or wagers on any sporting event or contest, or for
the transmission of a wire communication which entitles the recipient to reccive money or eredit
as a result of bets or wagers, or for information assisting in the placing of bets or wagers, shall be
{ined not more than $10,000 or imprisoned not more than two years, or both.”

Redlined to reflect changes made by Senate Judiciary Committee:

"§1084. Transmission of wagering information; penaltics

wagering knowinaly uses a wire communication facility with-intent that-it-be-used-for the
fransmission in interstate or forcign commerce of bels or wagers; or information assisting in the
placing of bets or wagers; on any sporting event or contest, or fkitowingly-uses

sueh-facility for-any-sueh-transmissien (or the ransmigsion of a wire conumunication which
entitles the recipient to receive money or eredit as a result of bets or wagers, or for information
assistine in the placing of bets or wagpers, shall be fined not more than $10,000 or imprisoncd not
more than two years, or both.,
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75 8 At.) PUBLIC LAW 87-210-8RPT. 18, 1861

Public Law §7-216
AN ACGT
To amend chnper 50 of (e 18, Uni(ed Stutes Code, wdth respect (o (he (rnns.
milssforn of Dets, wagera, and relatid nformatin,

Be it enacted by the Sciale and House of Representatives of the
Gited Stutes of Admerica in Congresy assemdled, Thal section 1081
of titls 18 of the United States Code is amended by ndding the
tollowing puragraph:

“Lhe termy “wire conmmication faeilily’ memns any and all st
muninlities, personne, and sorvices (among other thngs, the veceipl,
forwarding, or delivery of communications) used or useful in the
trapsmission of wrilings, signs, pictures, and sounds of nll kinds by aid
of wirg, cable, or other ke cormection batween the points of origin
wid reeeption of such Leansndssion.”

See. 2 Chapter 50 of sueh title is wnended by adding thereto a new
seetion 1084 us follows:

“§ 1084, Transmission of wagering information; penalties

() Whoever hettig engaged i the business of betting o wagering
lmowingly uwses w wive conmunication faeility for the Cransmission
ininferstate or foreign corumerce of bels or wagers or infornetion
assisting in the plaeing of bets oy wigers oh any sporting event ar
contest, or for {he trnsmission of » wire communication which entitles
the vecipient to receive money or eredit as w resull of bets o wagers,
or for information nssisting in the plachyr of bets or wigers, shall be
fined not more thun $10,000 or imprisoned not wore than twy yous, or
both,

H{h) Nothing in this soction shall be constened to prevent the Lrans
wission i interatute or foreign commerce of information for use in
news reporting of sporting events or contests, or for the transmission
of informniion ussisling in Uhe placing of bets ur wagers on w sporting
aveni. v confest from n Sty where butting on that sporting evanl or
contest s legnl into w State in which such betting is {(‘.gn).

“(e)y Nothing contained in this section shall ereatn immnnity from
crimtnnl prosecution under any laws of wny State, Conmonwenlth of
Puerto Rico, territory, possession, or the Distriet of Columbin,

Sy When any comnson carrisr, subject. to the jurisdiction of the
TFedernd Conpmimieations Connmission, is noiified in writing by a
Fedurel, State, or foeal nw enforcement agency, aeting within its
juvisdiction, that any faeility furnished by it is being nsed or will ba
used for the purposs of transmitting or recsiving gaobling inforns-
tion in interstido or forsigu commerce in violation of Federal, State
or focal Jaw, i shall diseontinne oy refuse, the leasing, Turnishing,
or maintnining of such facility, after veasonable notice to the sub-
soviber, but no damnges, penalty or forfeiture, civil or eriminal, shall
bi found aguinst any common earvior for any wet done in compliunce
with any notice veceived from a law enforcement ngeney.  Nothing in
this section shudl be deemed to prejudien the right of any porson
affected thoreby (o secure an appropriate delarminution, as othorwise
provided by lew, in n ¥ (Klm-u} conrl or i a State or Joeal tribunal
or ggency, that such facility should not be discontinued or removed,
or sl\mﬂ(ﬁm rostoved,”

Sre, 8. The analysis preceding seetion W8T of such tille is wmended
by ndding the following item:

“Bae. 1084 Transmission of wegeriop formatlon; pamaltbes”

Approvad Seplombor 18, 1961,
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APPENDIX D

EXCHANGE BETWEEN SENATOR
KEFAUVER AND ASSISTANT
ATTORNEY GENERAL MILLER

The Attorney General’s Program to Curb
Organized Crime and Racketeering:
Hearings before the Committee on the
Judiciary Committee, United States Senate,
87" Congress 284, at pgs. 275-279.
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PROGEAM 70 CUHE OHGANIZED CRIME 274

Is theve any other case bestdes nutionwd secuvity ¢

Mr. Mg, Tdonot know of any.

senator Carrornr, Then Congress, itseld, has nol i the feld of labor-
mmanagerent relationg extended iself this ]Tr'\ o,

T am glud to et the vecord clenr o this point. So congress has
maved i1 Lhie national security feld and so hays 1he Fuder Al {Govern-
e, has itnot

Mr. Mroien, That is corved.

Senator Caseont. And o have indicated some otlers that you wre
going to furnish for the record ?

Mr Mz Yes, the administrative agencies,

Senator Carnont. § thanle you very nm(h, Mr. Miller, We will
standd in recess inti] @ o'clock.

{Wherenpon, at 12:90 pun,, the hearing was adjourned., to pacon-
vene al 2 poam., of the saime day.

S

AFTERNQGON SER810N

[ Present al this point: Senator Keluuver {presiding}.)
“mv ator Keratver, The committes will come to order.
T believe that we had gotten down to S, 1650 to amend chapter 15 of
title 18, United States & ade, with respect to the transmission of bets,
wigors, and related mfommtmn.

STATEMENT OF HERBERT MILLER, ASSISTANT ATTORNEY GEN-
EBAL CRININAY, DIVISION, DEPARTMENT OF JUSTICE—Resumed

Mr Mo, Senator, as I listened (o the comments which were made
primarily by Mr, Marsh on hehalf of the United States Independent
Telaphone Association, I think probably we ean boil the objections
down to Lwo,

One, the communications commen carviers feel that there u];ml]a?
bis an i*:wmptmu Trom this proposed leg '«}Jlrun ur E*lem should be
bill whereby the conunon carrier, upon advice b\, a State or IMeder 13
oficial that the communications sipuipment is b utilized in vio-
lation of the law, could rewove it aad that the fele phone company
would be held Jmnnlmc i che statute for any dqmqam suffored,

The Department. e';] poses hoth of these idess for this re ason.  Her
ate 16506 pmhllma the laasing or furnighing of varmnunications fu
tieg, and 1t also prohibits the use therenf, so therp is, in fact, o barden
on Lhie teleplione company that 10t l\;um ingly findls—if it. Gnds (hat.
Uiis equipment g beang used for unlaw Iul purposes, wuul L inten-
tromatlly continues to furnish thiy conumunications service after chut
time, 1hen they would be lyJw £t the penaliie

Now, the stock answer of the telep hmw companios under these elr
comstances s that, *We are not m feemen,  We furnish facilities,
uud; therefore, wi should merely be pernsited Lo rely on & polifivalion
by & Taw enforcement ollicial, and then e held havindess if the con-
Mubieations equipment is renoved,”

The diffivulty witly that pqulHJN, ag T see ily is Uhis, N*ndlot' To
deprive x man of telephone sevviee is, of course, a very serious blow
to perhaps bis pmlcl sionn, if hie 15 a dos ety & slne ]x}#hll\t‘r. arin any
one of a number of businesses,

i
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276 PROGEAM TO OUBE OHRGANIZED CRIMI

25 of his r‘oroplwm can inflet severs pecuniary dumages,
Therefore, T feel that if the telephone company does WE‘MHZTU”‘r
take out the man’s telephone, e shonld have some place tn tnrn to
rreover damages which he has suffered and which, of course, would
be the 1de>]phmm CONPATEY.

Now, a8 & practical matter, teleplione eompanies have regulated
rates,  They are publie utilitien nod thuey are requived to furnish serv-
Tos, s (hal Y thers wore any damage :«mt-s, these damage sulls would,
in effect, be provated over the cost of thelr rufe Uase and i woult
e dike an insirance policy; it would be borne by all the subscribers,
instead of Lhe damage falling on just this ons individual,

The second thing is thers is no reason why the telephone compung,
i i should determine that the facilities are, in fael, being used I
wviolation of Taw, that they shonld continue to provide this serviee,

Now, the orher aspect won 1] b, 10 the telephone company ascer-
tained that the telephone sorvies was being provided nnd used un.
Lawfnlly, they try to cnt off serviee, and if the individual receiving
service went (o the State regulatory body and gol an injuoction or
w sty order from the 'mruiatm v bonly pmhibstmn’ the telephone com-
pany from taking out the teleplione,

Iwauld oy that, very clearly, this would not be a violution of
OUT PO pNs ed bill, 8. 1658, beenuse sere Uhe telephone company would
e prohibited by an or der of a regulatory State commission or by a
courl from removing the €

The other question that I havv dewi here thit was ruised——

Senator Kerauy ER. That 18 not provided in the billY

Mr, Manewwr, Sivd

Senator Buravver, Tsay there is no e\duumn, there 1s no exenp-
tion of that kind in 1636 ; that is, you do not say here

Frovided, howeeer, 10 the telephons company 38 peahibited feam peoaoving the
todephonsg by order of the court or by order of g utility beard, that they will
unt be guiley of a viehetion?

Mo Mroee, Senator, we belivve thal the Jungunge of subsection
() covers this very clearly, because i says: o

Whoever leases, furnishes, or mainlaing any wire <m'mnuh“('ﬂl‘iﬁm
Taeility will miuxi thal i hw usad Tor U Urangngssiog 1y mtm%mw
commerce,” and T think it is very clear; T do not think there i sy
roont for nvﬂ‘nmr'nt Senator, that if the tofppl,mm company is en-
foined from Wmum)w that. hwlnx by action of & Stare conet or Stats
regilatory body, they are oulside the seope of this statute, and it would
by mpos, sihle to bring any snecessful eriminal proseention based on &
violation of the statute, because they nre acting under durvess, 1f you
willy from an outside sonttec,

Senator Kiravver Mr, Miller, how wonld this alrernative strike
”&«(m’

Suppose you provide that the communieation company shall be
required to exorcize diligence to wseertain it any of s Tacilities were
heing nsed for the purpose of transmission in hierstale commence of
Duts or w ners, ‘.l.mfi that, upan Juwm;; such information, it shail be
mlnm' ad o notify the Ihlp\umwnt of Justice and the ﬂmamprmw
Stato enforpement offiainls, Tpon notifying the Stute officials, then
provide that the State or Pedernd official may reruest. (hat serviee
be discontinued nnd they shall have to discontinue it , and then exept
theot from lability.
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PROGRAN IO CUBR OWGANIZEED CORIME 277

CMro Miver, Starting with the last aspect of that fiest, if the tele-
chorie company digeontitaes seeviee ut the request of, Lor examples, o
%acrul official of the polics department, and if the wan whaose telaphione
sotvice liag et removed may not sue the telephone company for
netingr pursuent to this request, you very conceivably coudd have s
sitnation where the man had been dawnged substantinlly in his busi-
pest. Ife had no clunee to be heard, e had no chanee lo demon-
strate that he was, o lact, not using the telephone facility for the
transmission of wagering information, and the result wonld be that
he would hove nowhere to turn to sus for dumages for compensation
for the substantial business that he has lost,

Turning to the Hrst part, namely, requictng the lelephone com-
pany to use due diligence and to notify law onlorcement. oflicials, as
a practical wmatter, by the imposition of the penal sanctions of this
Lall, ey will, in fuet, uliliee dus diligence {o ascertaln whether, in
foct, their facilities ave used.

Furtermore, Tat surs they will have no problem tn thedr calling 36
to our attention, when they lind that it appears that the facilities are
being used for am undawful puepose,

Dear they have, T think, the same duty that any citizen would have
i ealling to the atlention of law enforeement oflictuls this informution
when it Soes cotne Lo Lheir atlention,

Senatoy Frravser, There is no provision here 1o give the person
whose telephone has been removed o procedure for judicis] remedy.
Is that inherent ?

Would they bave that, whether it is provided here or not? Could
they secure an injunetion or Ly Lo secdre an Inunelion Lo prevest
rosuoval ? )

Mr. Mpagx, Yes,  Nothing in 8 1666 covers the removal of the
erquipment, T mean this just says thet the utilization of it for cerlain
prolibited purposes i @ erime, or the farnishing of it.

Now, as a practical matter, individuals whose telophones are
removed, or about to be removed, may resort in some States——and T
am not. familinr with all of the regulstory stafutes of the various
States—and seek an administrasive remedy 1o have their service rein-
stituted, 1 the telephone company cuts it off, and, farihermore, 1o
eourt they would probably have the opportunity to seck judicial
review,

In some jurisdictions, 1 believe the District of Columbix i one, I
recall a case, dndrews v, Pofomac Teleplons Company, the man's
telephone was removed at the request of the tocal ULS. attorney, and
they went 1o court atiempting to lave service reinstated.

Senator Keravven, The bill on page 2 seems to he limited to spore-
ing events or confeats. Why do yon not apply the Wil Lo any kind of
wambling aclivities, numbers rackets, and so forih?

Mr, Mures, Primarily for this veason, Senaror: The type of
gambling thal a lelephone is indispenzable to 15 wagers on asporting
event or eontest, Now, as w practios] rostler, your numbers garne
doag ok requite the ntilization of eommumications fa
~ The bookinsker who is without adequate commurnication facilities
has a very diflicult burden, boeause he not only has o get Lis calls
by the telephone, but he has ro, when necessary, contact Iayoill Battors
in order to protect himself,  Otherwise, some lucky, or unlueky for
bim, horserace and he would be wiped vut,
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278 PROGRAM TO URB ORGANIZKLD CRIME

And this hag to be done practically simultansonsly with the oper-
tion of the horserace itself, 1 mean there is just o certain perind in
here, when ho tales the bets and when he finds that he hos to go for
the Juyofl bet, that e has to eal] and, in effect, Inlance his bools, and
this Is a continuing thing, wid it is thay type of gaobling netiviey that
the tefephone s un absolude necessity,

Senator Kuravver, In 18950 we had quite aa bwvestigation up in
New York und in New Jersey where w lof of lelephones were used
peross Stute lines in conmection with polivy und the numbers game
up Uere, )

Meo Miverae, T oo ot familiae with that infortation, Senstor,

Senator Reeavver, L can ses thol telephones would be usad in
sporting vontests, aod 3t s used quite subsianlislly i the vumbers
gaaes, Lo,

How aboul laying off bets by the use of teleplhones and laying off
bels in Diglime gambling?  Does that not hﬂp[]mu soangtines?

Mo Munter, We can see that this statile will cover it. Oh, you
wean gombling on other than g sporting event or contest ?

Senatar Werawver. Yes,

Me, Muaer, This LitL of course, would not cover that because it
ig lirndted fo sporting events or contests,

Senntor Krratver, Do vou consider a boxing mateh o contest?

My, Mk, ‘Chat is a sporting event or contest, yes, sir, normly.

Senator Keesovim, How about o weestding matel ?

My, Mitiee, Yes, sir,

Senntor Keravver, I would think that would be nove of a per-
Tormanee Lhan a contest,

Mr, Mrceer, T ode notowatzh tham on telavision, but T understand
vhat is o facr, more actor thany wrestder, .

Henator Reratver, Why shonld not 8, 1656 be expanded oy invludes
franamission af money 8 Money is frequently sent by Western Union,
i i nai?

Mr, Mirer, 1 do not believe we would have any objection to that,
Senator. Tt was our feeling that in this Wik, @ was wimed at & par-
tienlar sitnation, gambling, a specilic type of gambling, and the
layoll bettor,

Renator Wuravvee, Will vou consider the advisability of that when
von coma before uy next fime

Mr. Muneew, Cerlainly,

Senntor Keravvit, My, Bisenbevg, Senntor Keating has nol eame.
Ther wou luive any questions? .

Mr. Krseseere (assistant to Senator Keating). T know Senator
Keating waz planning to sk Twrther quest fons, but T suve he will
b wlad to witl wndil the meeting tomarrow, .

Senntor Kupavvir, Whal aee yon going 1o do about private soxial
Letting T believe Mr, Kennedy conceded ihat 8, 1656 wonld apply
P sl drdividual at howe ealling ap to sen how o hovse raee wend
and miaybe calling 2 bookie nernss o Stale line, Is it your intention
o modee this applicable to private social betiing ¥

Mrv, Moveee, The anmwer i5: Tt was nob onr intent. Thrre weps two
problems that. faced us when we were dvafring this partieulsr plece of
legislntinn,
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Ona s Uit one of the bipgest layoff bettors in the country, who had,
1 helieve, showed a profit of something like $250,000 & year'or two aga,
when questioned aboul his betting activities, refers o the {aet that he
ig merely o social bettor,

Al he does is he just Jikes to het o 1ttle bit now and then, and it ia
just that he makes bur bets instend of the normal $2 bet.

We wanted to make cerdain thut that type of conduch, when you get
into the larger bets, would be prohibiesd. The other factor woulrd be
the prablent of trying to define whal Lype of bet or wager should bo
exempt under the statute, if, indeed, theve shonld be any exemption
winler the statuate. '

It was felt that the Depariment of Justice shonld not sponsor & bill
whicl, in effect, condoned or peemirted this type of soeial betting,

Amd so, consequently, (his was the Pt'ﬁpﬁszt}] that was befere the
eommilies.

Senafor Keraver, So b is a matter nf how you can draft the bill
1o take care of whal istruly a small social Letror?

Mr, Munees, That s correct.

Now T would suggest that under the tax statules, the tax is applied
to those who are enguged 1 the Dusiness of betUng, and itanight be
that sote Ly pe of un applicalion of thal sppeoach to the problem woeulid
solve the social bettor probilem, but wonkd not permit the larger gam-
bler fo say that he was just a suciad bettor,

Senntor Kuravver, My, Kirby calls wy attention to the faet chat in
S. 188% 1t only applies to a person wha {ravels across the State Hoe in
furtherance of o business enterprize.  Could vou nof. write in the sune
concept in this?

My, Mireer, Thet same concept could be placed 1 this bill, and, as
I say, this iz the concept which is used under the eurrent intornud reve-
nue laws on the wagering Stamp Tax Act. A man has 1o be engnged
in the business of gambling before he is vequived to obfain g stamp,

Senator Keeavver, Do you think et would weaken the statute
meh ?

M Mirrer, TLowonld weaken the stafute beennse we woulid hinve
to prove the additional fact that the man wag sehimlly rmgaged in the
business of gambling, but it might bo an advisable change, because
ihen the seope of the problem velafing to the social bettor would ke
delelad,

Seontor Kreavver. You will eonzider this?

Me, Mispaw, Al vight, sir, )

Senator Kevavver, T think (he best thing to do, since other Sena-
tors do want to be here to question you further, if it is satisfactory,
we will tale ap sgain st 10 o'dock fn the mornlng in this sime room.

{Whereupon, at 2:20 pry, the hearing was adjowrned, to recon-
vene af 10 am., Wadnesday, June 31, 1861,
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Internet Lotteries Remain Hlegal

I. Introduction

Online lotteries are illegal under federal law. For decades, federal anti-gambling laws
have been interpreted to prohibit virtually all forms of Internct gambling because of the
Internet’s inherent interstate nature. Members of Congress, including architects of federal anti-
gambling laws, have recognized and supported this longstanding interpretation. In a letter to
Attorney General Holder dated July 14, 2011, Senators Harry Reid and Jon Kyl asked the
Department of Justice to reiterate its “longstanding position that federal law prohibits gambling
over the Internet, including intra-state gambling (e.g., lotteries).” Further, the Senators asked the

Department to avoid “open(ing] the floodgates to Internet gambling.”

The Department’s recent opinion on Internet gambling1 did not address or answer the
central question with regard to online lotteries — are they legal under federal law? Instead, the
opinion merely concluded that the Wire Act” applies only to interstate transmissions of wire
communications related to a “sporting event or contest,” and the Wire Act does not prohibit states
from using the Internet and out-of-state transaction processors to sell lottery tickets.” The

opinion did not address the legality of online lotteries under any other federal laws,
Despite the Department’s opinion on the Wire Act, multiple legal barriers remain for
states to operate online lotteries. A new interpretation by the Department of a single statute does

not undo other federal laws or legislative history on this issue.

IL Interstate Transportation of Wagering Paraphernalia Act

' Memorandum Opinion for the Asst, Att’y Gen., Criminal Division, “Whether Proposals by
Illinois and New York to Use the Internet and Out-of+-State Transactions Processors to Sell
Lottery Tickets to In-State Adults Violate the Wire Act” (Sept. 20, 2011) [hereinafter State
Lottery Opinion].

218 U.S.C. § 1084 (2006).

¥ State Lottery Opinion, at 1.



Internet lotteries are barred under the Interstate Transportation of Wagering Paraphernalia

Act of 1961 (Interstate Act).” The Interstate Act reads:

Whoever, except a common carrier in the usual course of business,
knowingly carries or sends in interstate or foreign commerce any
record, paraphernalia, ticket, certificate, bills, slip, token, paper,
writing, or other device used, or to be used, or adapted, devised, or
designed for use in (a) bookmaking; or (b) wagering pools with
respect to a sporting event; or (¢) in a numbers, policy, bolita, or
similar game shall be fined under this title or imprisoned for not
more than five years or both,

Federal courts have interpreted “numbers, policy, bolita or similar game” to

encompass lotteries.” Further, federal courts and the law’s legislative history make clear

that the Interstate Act applies to state-run lotteries as well as private lotteries. In U.S. v,

Fabrizio, a case involving interstate transportation of purchase acknowledgments for a

New Hampshire lottery, the Supreme Court stated, “Congress did not limit the coverage

of the statute to ‘unlawful’ or ‘illegal” activities.”® The Court reasoned that an exemption

for state-run gambling activitics would “defeat one of the primary purposes of § 1953,

aiding the States in suppression of gambling where such gambling is contrary to state

policy.’

s7

The Court’s conclusion in Fabrizio — that the Interstate Act does apply to state-

run gambling activities — is supported by the law’s legislative history. During Senate

hearings on the Act, Herbert Miller, Assistant Attorney General, was asked whether the

Y18 U.S.C. § 1953(a) (2006).

> U.S. v. Baker, 241 F. Supp. 272 (M.D. Pa. 1965), aff’d 364 F.2d 107 (3d Cir. 1966); U.S. v.
Fabrizio, 385 U.S. 263 (1966); U.S. v. Stuebben, 799 F.2d 225 (5th Cir. 1986); U.S. v. Norberto,
373 F. Supp. 2d 150 (E.D.N.Y. 2005); FTC v. World Media Brokers, 415 ¥.3d 758 (7th Cir.

2005).

6385 U.S. 263, 268 (1966); see also, Norberto, 373 F.Supp.2d at 158-159 (relying on Fabrizio to
conclude § 1953 applies to lottery run by Government of Spain); Stuebben, 799 F.2d at 228
(concluding § 1953 applies to materials related to state-run lotteries); but see, Erlenbaugh v.

U.S., 409 U.S. 239 (1972) (case involving Travel Act, 18 U.S.C. § 1952, where Court suggested
in dicta that § 1953 applies to illegal gambling but § 1952 applies more broadly to “iliegal
activity”).

" Fabrizio, 385 U.S. at 269.



law (as drafted by the Department of Justice) was meant to apply to gambling activities
that are legal under state law. Mr, Miller responded that the law did cover wagering
paraphernalia associated with state-run gambling operations.8 He went on to explain:
“[Wile feel that if we are going to attempt ~ and I hope successfully attempt - to eradicate
what I think is a substantial evil in this country today by gambling, then I think that we
should prohibit these items from interstate commerce, and it is the only way that it is

going 1o be accomplished.”

In Fabrizio, the Court read several provisions in the Interstate Act to have broad
application. For instance, “whoever, except a common carrier,” according to the Count,
covers quite literally everyone except a common carrier,'® As the Court noted, “Congress
painted with a broad brush and did not limit the applicability of § 1953.”'" Additionally,
the items, devices, and other material covered under the Interstate Act are not limited.
According to the Court, the law is “aimed not only at the paraphernalia of existing
gambling activities but also at materials cssential to the creation of such activities.”"
And finally, the “usc” provision under the Interstate Act was read broadly. The
acknowledgements of purchase (functionally equivalent to a receipt for purchase) at issue
in Fabrizio satisfied the “use” requirement, even though the acknowledgment itself was
not necessary to participate in the lottery or to win.” The Court found it sufficient that
the acknowledgment “serves a significant psychological purpose by receipting the

. . . 4
purchasc and assuring the owner that his ticket is properly registered,”’

The law’s prohibition on carrying or sending gambling paraphernalia across state
lines is not specific to any mode of transmission or transportation. For example, in U.S v.

Norberto, the Court applicd the Interstate Act where defendants illegally sold and

¥ Hearing on S. 1657 Before the S. Comm. on the Judiciary, 87" Cong, 294 (1961) (statement of
Herbert Miller, Asst. Att'y Gen., Dept. of Justice).

" Id

' Fabrizio, 385 U.S. at 266.

"d.

" Id. a1 267,

WId. at 271,

“1d



promoted a lotfery run by the Government of Spain in the United States via mail and the
Internet,'”” and in U.S. v. Stuebben, the Court applied the Interstate Act where defendants
were transporting gambling paraphernalia via planc and mail.'® Internet transmissions of
lottery-related data, transactions, or information across state lines are sufficient to trigger

the law’s interstate provisions,

Although there is no case law directly on point with regard to the Interstate Act
itsclf, federal courts have addressed interstate Internet transmissions in the context of
other federal criminal statutes, In U.S. v. Kammersell,'” the question was whether an
instant message sent from Utah, transmitted through Virginia, and received back in Utah
was an interstate communication. Kammersell dealt with 18 U.S.C. § 875(c), which
prohibits interstate communications containing threats to kidnap or injure another person.

The Court’s rationale and conclusion are applicable here,

In Kammersell, the Court addressed defendants’ argument that the law was passed
when the telegraph was the primary means of interstate communication and therefore was
not meant to apply to new technologies like the Internet.'® The Court found, however,
that the literal meaning of the law still applies, even with dramatic technological
advances.'® The Court then noted that nothing in the law requires “that the threat actually
be received or seen by anyone out of state;” rather, any interstate transmission, even one

that wound up back in the same state as the sender, was sufficient.””

Similarly, in U.S. v. Kelner,”" the Court found that the interstate requirement
under 18 U.S.C. § 875(c) was satisfied when the defendant threatened to assassinate

Yasser Arafat during a TV interview broadcast to three states while both defendant and

'* Norberto, 373 F, Supp. 2d 150 (E.D.N.Y. 2005).
1% Stuebben, 799 F.2d 225 (5th Cir. 1986).

7196 ¥, 3d. 1137 (10th Cir. 1999),

' I, at 1138-39.

19 Id

20 1d. at 1139.

21534 £.2d 1020 (2d Cir. 1976).



Mr, Arafat were in New York, Ruling on the constitutionality of § 875(¢) as applicd to

the defendant’s case, the Court reasoned:

[W]e do not feel that Congress is powerless to regulate matters in
commerce when the interstate features of the activity represent a
relatively small, or in a sense unimportant, portion of the overall
criminal scheme. Qur problem is not whether the nexus of the
activity is ‘local’ or ‘interstate;’ rather, under the standards which
we are to apply, so long as the crime involves a necessary
interstate element, the statute must be treated as valid,*

Like § 875(c), the Interstate Act requires only “carrying” or “sending” prohibited items
between states to satisfy its interstate requirement — nothing further. Nothing in the
Interstate Act requires that messages or items be received, viewed, used, or otherwise
acknowledged in a different state. Nor does it require analysis of the “local” or
“Intrastate” nature of the activity in question. Like § 875(c), all that matters under the
Interstate Act is that prohibited information or items are carried or sent across state lines

at some point,

Finally, the exceptions to the Interstate Act’s general prohibition do not cover Internet
lottery transmissions that are carried across state lines. In 1975, Congress amended the law by
adding § 1953(b)(4). Scction (b)(4) of the Interstate Act reads: “[section (a)] shall not apply to
equipment, tickets, or materials used or designed for use within a state in a lottery conducted by
that State acting under authority of State law.” The Department’s State Lottery Opinion suggests
that § 1953(b)(4) serves as a general exemption for state-run lotteries from the law’s

restrictions.” However, federal courts have interpreted the (b)(4) exception more narrowly.

22 See also, U.S. v. Hornaday, 392 F.3d 1306, 1311 (11th Cir, 2004) (“The internet is an
instrumentality of interstate commerce. Congress clearly has the power to regulate the internet,
as it does other instrumentalitics and channels of interstate commerce, and to prohibit its use for
harmful or immoral purposes regardless of whether those purposes would have a primarily
intrastate impact.”) (citations omitted).

* Slate Lottery Opinion, at 11, n. 9,



First, courts have found that § 1953(b)(4) is not a gencral exemption for paraphernalia
used in state-run lotteries. In U.S. v, Stuebben,* the Court interpreted the scope of §
1953(b)(4)’s exemption. There, the defendant was charged with violating the Interstate Act for
transporting (via plane and mail) lottery betting slips for the Illinois State Lottery from Louisiana
to Illinois. The defendant claimed that his actions fell within the § 1953(b)(4) exception because
the materials were 1o be used in a legal, state-run lottery. The Court disagreed, The Court
interpreted the exception and its legislative history narrowly, stating: “[Tthe new law allowed the
use of the mail, radio, and television within a state holding a lottery to provide information about
that lottery, Then-existing restrictions were lifted, however, only to the extent necessary for
intrastate publicity.””® The Court went on to conclude: “Transportation of these betting forms

between states . . . remains a crime under § 1953(a).” 6

Second, the exception in § 1953(b)(4) distinguishes between the importation of materials
necessary to operate a state-run lottery (e.g., lottery ticket machines, printed tickets, etc.) into a
state that operates a lottery and the subsequent interstate transportation of lottery-related
materials to customers, The language of the exception is clear — it exempts equipment and
materials used or designed for use within a state in a lottery conducted by that state. In other
words, § 1953(b)(4) of the Interstate Act allows slates to buy from other states the necessary
equipment and materials to operate a lottery; it does not allow states to turn around and send

lottery-related materials back out into interstate commerce via the Internet or any other means,

In U.S. v. Norberto,” the Court addressed the scope of 18 U.S.C. § 1307(b)(2), an
exception to another federal anti-gambling law that is almost identical to the § 1953(b)(4)

exception, Section 1307(b)(2) reads: “The provisions of sections 1301, 1302, and 1303 shall not

24799 F, 2d 225 (5th Cir, 1986).

2 1d. at 227.

28 14, at 228. Additionally, in U.S. v. Norberto, 373 F. Supp. 2d 150 (E.D.N.Y. 2005), the Court
applied the Interstate Act where defendants transported lottery tickets internationally via mail
and the Internet for a lottery run by the Government of Spain. Despite § 1953(b)(5), which
mirrors (b)(4) except it applies to foreign commerce and lotteries authorized by foreign
governments, the Court found the Act applicable even though the materials were associated with
a legal, government-run lottery.

7373 F. Supp. 2d 150 (E.D.N.Y. 2005).



apply to the transportation or mailing to an addressee within a foreign country of equipment,
tickets, or material designed to be used within that foreign country in a lottery which is
authorized by the law of that forcign country.” In Norberto, Defendants claimed that the §
1307(b)(2) exception barred their prosecution because the lottery tickets being sold and
transported across borders via mail and the Internct were for a legal lottery run by the
Government of Spain. The Court found, however, that § 1307(b)(2) is not that broad.”® The
Court, citing the Sccond Circuit’s opinion in U.S. Postal Service v. C.E.C. Services” and §
1307(b)(2)’s legislative history, noted that the purpose of this section “was to allow United
States manufacturers to export lottery-related materials for use in foreign countries ... not to

attract players to on-going lotteries.”*°

The language of § 1953(b)(4) mirrors § 1307(b)(2) and the provisions were enacted at the
same time. The reasoning in Norberto applies with equal force to both. Like § 1307(b)(2), §
1953(b)(4) allows states with legal lotteries to order and receive materials made out of state so
that cach state is not required to manufacture all of its own lottery equipment. The exception is
not intended to relax the law’s prohibition on interstate transportation of lottery-related

paraphernalia to individual consumers — which Internet lotterics plainly would do.

Given the letter of the law, federal courts’ interpretation of the law, and legislative
history, the Interstate Act prohibits state-run Internet lotteries. Internet lottery
transmissions are invariably routed to out-of-state processors and even if they are related

to state-run lotteries, they do not fall within any of the Interstate Act’s exceptions,
III.  Federal Anti-Lottery Act and Interstate Wagering Amendment of 1994

Online lotteries are also illegal under the Anti-Lottery Act and Interstate Wagering

Amendment of 1994 (Anti-Lottery Act).”’ Under the Anti-Lottery Act:

% 1d. at 157.

2869 F,2d 184 (2d Cir. 1989).

9 Norberto, 373 F. Supp. 2d at 157 (quoting C.E.C. Services, 869 F.2d at 186, n. 1).
18 U.S.C. § 1301 (2006).



Whoever brings into the United States for the purpose of disposing
of the same, or knowingly deposits with any express company or
other common carrier for carriage, or carries in interstate or foreign
commerce any paper, certificate, or instrument purporting to be or
to represent a ticket, chance, share, or interest in or dependent upon
the event of a lottery, gift enterprise, or similar scheme . . . shall be
fined under this title or imprisoned not more than two years.
Like the Interstate Act, the Anti-Lottery Act broadly prohibits items associated with Jotteries and

lottery tickets from being carried across state lines.

Due to the Acts’ similar language and structure, federal courts’ interpretation of the
Interstate Act and ifs provisions can also be applied to the Anti-Lottery Act. In fact, federal
prosecutors couple charges against defendants for violation of one Act with charges for violation

of the other based on the same facts,*

As discussed above, the Anti-Lottery Act contains a similar exception to § 1953(b)(4) in
the Interstate Act. Scction 1307(b) under the Anti-Lottery Act reads:

The provisions of sections 1301, 1302, and 1303 shall not apply to
the transportation or mailing (1) to addresses within a State of
cquipment, tickets, or material concerning a lottery which is
conducted by that State acting under the authority of State law; or
(2) to an addressee within a foreign country of equipment, tickets,
or material designed to be used within that foreign country in a
lottery which is authorized by the law of that foreign country.

Like the Interstate Act, this exception to the Anti-Lottery Act has not been read by federal courts
as a gencral exemption for government-run lotteries, In Stuebben and Norberto, federal courts
applied both Acts — despite their exceptions - to cases involving government-run lofteries,
Additionally, Norberto’s discussion of the scope and intent of § 1307(b)(2) makes clear that the
exception covers the importation of manufactured goods nceessary to run a state lottery into that

state, but does not allow interstate transmission of lottery paraphernalia to individual consumers.

32 See, e.g., Norberto, 373 F, Supp. 2d 150; Stuebben, 799 F.2d 225.



For all of the reasons discussed above with regard to the Interstate Act, state-run online

lotteries are also prohibited under the Anti-Lottery Act.
1V.  Unlawful Internet Gambling Enforcement Act of 2006

The Unlawful Internet Gambling Enforcement Act of 2006 (UIGEA) prohibits
acceptance of any financial instrument for unlawful Internet gambling,33 UIGEA does not
criminalize gambling activities; rather, it incorporates existing laws defining illegal gambling
activities — like the ones discussed above - and prohibits acceptance of payment for those
activities, The Department’s State Lottery Opinion expressed concern “that the Wire Act may
criminalize conduct that UIGEA suggests is lawful.”** However, that concern is misplaced.
UIGEA was passed with the express intent of not “altering, limiting, or extending any Federal or
State law or Tribal-State compact prohibiting, permitting, or regulating gambling within the
United States.”™® In other words, UIGEA was not passed to make certain gambling conduct

legal; it aimed to preserve the status quo.

UIGEA’s language and legislative history demonstrate that Congress understood online
lotteries to be “unlawful Internet gambling” and intended for them to remain classified that way

with UIGEA’s passage. This was made clear in the UIGEA Conference Report:

The safe harbor would leave intact the current interstate gambling
prohibitions such as the Wire Act, federal prohibitions on lotteries,
and the Gambling Ship Act so that casino and lottery games could
not be placed on websites and individuals could not access these
games from their homes or businesses. The safe harbor is intended
to recognize current law which allows states jurisdiction over
wholly intrastate activity, where bets or wagers, or information

assisting in bets or wagers, do not cross state lines, This would, for

P31 U.S.C. §§ 5361-5367 (2006).
* State Lottery Opinion, at 3.
3 UIGEA § 5361(b).

9



example, allow retail lottery terminals to interact with a
processing center within a state, and linking of terminals between

separate casinos within a state if authorized by the state.™

Congress clearly contemplated online lotteries when it passed UIGEA and expressly did
not legalize them or in any way suggest that they should be legalized. Congress instead relied
upon the longstanding position of the U.S. Department of Justice that online lotteries were
illegal. If Congress intended to override the then-cxisting interpretation of the Wire Act and
other federal law to allow online lotteries, it could have explicitly done so. For instance, as
referenced in the Conference Report excerpt above, Congress could have included online
lotteries in the law’s exceptions from the term “unlawful Internet gambling.” However, online
lotteries are not among the cxceptions.” In fact, as the Conference Report indicates, “lotteries

placed on websites” were intentionally excluded from the list of exceptions.™®

UIGEA cannot properly be used as a basis for legalizing online lotteries - the language of
the law does not extend that far (to criminalize or legalize gambling activities), Such a move

would directly contradict the language of the law and Congress’s intent.

V. Conclusion

% Conference Report on H.R. 4954, Safe Port Act, 152 CONG, REC, H8026, H8029 (Sept. 27,
2006) (statement of Rep. Leach) (emphasis added).

T UIGEA’s exceptions to “unlawful Internet gambling” do include a bet or wager where: “the
bet or wager is initiated and received or otherwise made exclusively within a single State,” the
bet or wager and the method of betting or wagering is authorized under state law, the state law
includes appropriate age and location verification requirements, and data security standards
prevent unauthorized access to the betting or wagering, § 5362(10)(B). Intratribal fransactions
and activity allowed under the Interstatc Horseracing Act of 1978 are also listed as exceptions. §
5362(10)(C)-(D).

3% “Intermediate routing of electronic data” mentioned under UIGEA § 5362(10)(E) covers the
scenario described in the Conference Report — retail terminals interacting with processing
terminals within the same state. Based on the Conference Report language and the longstanding
Jegal interpretation that the Internet is an instrumentality of interstate commerce, the term should
not be read more broadly.

10



Online lotteries have been illegal under federal law for decades. The Department’s new
interpretation of the Wire Act did not make online lotteries legal, Other federal laws still bar
states from operating lotteries on the Internet, Foderal case law and legislative history regarding
federal anti-gambling statutes support this position. Conscquently, states are not allowed to use

the Internet to sell lottery tickets to consumers.



EXHIBIT C



| The National Lottery

bt “rv national-lotteny.co.uk

The ‘
¢¢ National , o
Lottery" Play games Check results | Life changing

Discover how lives are
changing across the
nation

Playing the same
numbers regularly?
Set up a Direct Debit

Welcome to the world
of Instant Wins

Super Rich Purple Cashword Red Teiris
Win £100,000 every year Wit up to £300,000 Win up to £80,000
for 12 years® £3.00 £2.00 £2.00
£5.00

wvers must be 16 or over and physically located in the UK or lsle of Man.



The
(7] Eg&g&fﬁ Flay games ,  Checkresults,  Life changing

Supar Rich Purpls
Win £400,000 avery
vear for 12 years™

2,00

.1 DAT

P R I

MONDPCGLY W vpE : (rig £250,000 Bg
Viin up te g1 RILLICH WD up e €300 Ve b o £300.044 VN tp te £30.000 Win U o 22000
e Xed fated fAded gex Eried

. ‘:fo:; S
ONCPOLYL

Ny
ey

Ras Hot ki LI00000 ey {rztany Lotts
Vin Up to ST v U e 100050 ViR b to 16000
£10E paRed

500

3 & [ER RIS WOROEELY Hish
VN upto £ 00 Vi up i E75.0600 b £30000 iR U te £100 00 VD £RSO00 svany e Tor viin up te £5.055
£30 1310 sxo0 £20c 12 ssrs® g1

2208

viin wp to £5.000 Lastchancs to piay... Win upte £50600
EARc] EAREH] : 100



Ry U GUTHE N Shenge ToE

AT g e T s B e e a1 B St B0 I s e L e s S e

B0 R 2 RS g W 0 S 0 R A MR g L a2 T

T an an 4w

wave Sag e ww aan

e NP o I e AR O e L o g e R e

| s g
B S A O R )
bt
: ﬂ Wi 22 St e w8152

w

TR LI

o n i e ey

ER

R

o

O A AT A Yl S R

A g e ¢
s Wk ¢
Awanayn Ailag ¢

tay Vst anap o |

s L WHSR e R e

Lt A’ i s et S g
e
L R B G e s 1o e vk TLEY s DA e Koy s Yoo wa

ol g v

Sy il S i RO S 2 A R e o Teeaia S

Aoy e g wens s bra ey #




