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CORPORATE DISCLOSURE STATEMENT 

In accordance with Federal Rule of Appellate Procedure 26.1 and this 

Court’s Rule 26.1(c), the below Petitioners (“the Business Associations”) cer-

tify that: no Petitioner has any parent corporation; no publicly held corpora-

tion holds any ownership interest in any Petitioner; and, no publicly owned 

corporation, not a party to the petition, has a financial interest in the peti-

tion’s outcome. 

National Federation of Independent Business* 
American Trucking Associations, Inc.* 
National Retail Federation* 
FMI – The Food Industry Association* 
National Association of Convenience Stores* 
National Association of Wholesaler-Distributors* 
International Warehouse and Logistics Association* 
International Foodservice Distributors Association* 
National Propane Gas Association† 
Brick Industry Association† 
American Bakers Association† 
Kentucky Petroleum Marketers Association† 
Kentucky Trucking Association† 
Louisiana Motor Transport Association* 
Michigan Association of Convenience Stores† 
Michigan Petroleum Association† 
Michigan Retailers Association† 
Michigan Trucking Association† 
Mississippi Trucking Association* 
Ohio Grocers Association† 
Ohio Trucking Association† 
Tennessee Chamber of Commerce and Industry† 
Tennessee Grocers and Convenience Store Association† 

Case: 21-7000     Document: 333-1     Filed: 12/07/2021     Page: 2 (2 of 133)



ii 

 

Tennessee Manufacturers Association† 
Tennessee Trucking Association† 
Texas Trucking Association* 

*Identifies Petitioners who filed a petition for review in the Fifth Circuit on  
November 11, 2021, in that court’s Case No. 21-60845. These Petitioners were 
transferred to this Court and docketed as parties in Case No. 21-4080. This 
Court then consolidated that case with No. 21-7000 on November 19, 2021. 

†Identifies Petitioners who filed a petition for review in this Court on November 
23, 2021. These Petitioners were docketed as parties in Case No. 21-4117. This 
Court then consolidated that case with No. 21-7000 on November 24, 2021. 

Each of the Business Associations is represented by the same counsel in 

this Court. To ease administrability, the Business Associations file this sin-

gle, joint Response to Respondents’ Emergency Motion to Vacate Stay. 

This Response is filed simultaneously in Nos. 21-7000 (the lead case), 21-

4080, and 21-4117. 
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INTRODUCTION 

The Fifth Circuit correctly stayed the effective date of the Occupational 

Safety and Health Administration’s (“OSHA”) COVID-19 Vaccination and 

Testing; Emergency Temporary Standard, 86 Fed. Reg. 61,402 (Nov. 5, 2021) (the 

“ETS”). This Court should deny Respondents’ motion to vacate that stay. 

At issue is whether OSHA has statutory authority to create an immedi-

ately effective vaccine-and-testing regime for all businesses with 100 or more 

employees, thereby reaching “two-thirds of all private-sector workers,” id. 

at 61,403—i.e., “84 million” Americans, or over 25% of the population, id. at 

61,475. OSHA contends that it may do so without public notice and comment 

based upon a novel reading of an obscure statutory provision, § 655(c), that 

provides only a narrow emergency power. Indus. Union Dep’t AFL-CIO v. 

Am. Petroleum Inst., 448 U.S. 607 (1980) (plurality). 

As Judge Duncan’s concurring opinion recognized, BST Holdings, LLC v. 

OSHA, 17 F.4th 604, 619 (5th Cir. 2021), the major-questions doctrine bars 

OSHA’s attempt to “discover in a long-extant statute an unheralded power 

to regulate a significant portion of the American economy,” Util. Air Regula-

tory Group v. EPA, 573 U.S. 302, 324 (2014) (“UARG”) (cleaned up). Courts 

routinely reject statutory interpretations, such as the one Respondents offer, 

that “would bring about an enormous and transformative expansion in [an 

agency’s] regulatory authority without clear congressional authorization.” 

Id. Congress did not provide anything close to clear authority for the 
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extraordinary power OSHA asserts here. Ala. Ass’n of Realtors v. HHS, 141 S. 

Ct. 2485, 2489 (2021) (per curiam). 

Lifting the stay would inflict irreparable harm upon the Business Asso-

ciations’ members—hundreds of thousands of businesses across retail, 

wholesale, warehousing, transportation, travel, logistics, and commercial in-

terests that collectively employ millions of Americans and contribute tril-

lions of dollars annually to the Nation’s economy. It would impose substan-

tial, nonrecoverable compliance costs on those businesses. It would devas-

tate already fragile supply chains and labor markets at the peak holiday sea-

son. OSHA acknowledges the certainty that those opposed to vaccination 

and government-mandated testing will quit their jobs rather than submit, 

leaving many businesses with no choice but to shut their doors or reduce 

operations, hours, and service. The ETS will also cause additional irreparable 

harms, including lost profits, lost sales to competitors who have fewer than 

100 employees, lost goodwill, and reduced employment.  

A likelihood of success and irreparable harm are all that 5 U.S.C. § 705 

requires for a stay pending review, but the equities also favor a stay. Any 

harm to OSHA is “outweigh[ed]” by “the greater public interest in having 

governmental agencies abide by the federal laws that govern their existence 

and operations.” Washington v. Reno, 35 F.3d 1093, 1103 (6th Cir. 1994). 

Maintaining the status quo does not require this Court to cast doubt 

upon the efficacy of COVID-19 vaccines, which are undeniable marvels of 

modern medicine. Indeed, the Business Associations’ members have 
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distributed and administered hundreds of millions of doses of the vaccines 

for tens of millions of Americans. They have encouraged and incentivized 

their employees to get vaccinated against COVID-19. 

But the goal of getting more Americans vaccinated does not allow the 

Executive Branch to use regulatory fiat to achieve a significant social, eco-

nomic, and political change via the limited “emergency” power that Con-

gress authorized. Ala. Ass’n of Realtors, 141 S. Ct. at 2490. Like the Fifth Cir-

cuit and nearly every other court to have reviewed OSHA’s attempts to issue 

emergency standards that avoid notice-and-comment, this Court should re-

tain the stay pending review on the merits.  

ARGUMENT 

I. The Business Associations Are Likely to Succeed on Their Argument 
that the ETS Exceeds OSHA’s Statutory Authority. 

The ETS is unlawful because OSHA could have initiated notice-and-

comment procedures months ago instead of imposing an immediately effec-

tive “emergency” rule. This unusual procedure is therefore not “necessary.” 

And under the major-questions doctrine, Congress did not give OSHA 

“unprecedented” power to overhaul the American economy via an emer-

gency, temporary standard. Ala. Ass’n of Realtors, 141 S. Ct. at 2489. Congress 

has “narrowly circumscribed [OSHA’s] power to issue temporary emer-

gency standards” and has “repeatedly expressed its concern about allowing 

the Secretary to have too much power over American industry.” Indus. Union 

Dep’t, AFL-CIO, 448 U.S. at 651. As the Supreme Court has admonished, “[i]n 
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the absence of a clear mandate in the [Act], it is unreasonable to assume that 

Congress intended to give [OSHA] . . . unprecedented power over American 

industry.” Id. at 645 (emphasis added). 

A. OSHA Was Required to Use Regular Notice-and-Comment Proce-
dures Instead of Waiting Months to Issue an “Emergency” Action. 

 Under the Occupational Safety and Health Act, standards must rely on 

substantial evidence vetted through notice-and-comment. 29 U.S.C. § 655(b); 

Indus. Union Dep’t, AFL-CIO, 448 U.S. at 639, 642. Congress granted only lim-

ited “emergency” powers to OSHA, in 29 U.S.C. § 655(c), for the potential 

exigency of protecting workers from a new or newly recognized workplace 

danger. Asbestos Info. Ass’n v. OSHA, 727 F.2d 415, 423 (5th Cir. 1984). 

OSHA must demonstrate that issuing an ETS is “necessary” to protect 

workers from a grave danger before invoking the exceptionally limited 

“emergency” power. 29 U.S.C. § 655(c)(1) (emphasis added). This emergency 

power must be “delicately exercised,” Fla. Peach Growers Ass’n, Inc. v. DOL, 

489 F.2d 120, 129 (5th Cir. 1974), and used only as “an unusual response to 

exceptional circumstances,” Dry Color Mfrs. Ass’n, Inc. v. DOL, 486 F.2d 98, 

104 n.9a (3d Cir. 1973), not as an excuse to avoid notice-and-comment. OSHA 

“cannot use its ETS powers as a stop-gap measure.” BST Holdings, 17 F.4th 

at 616 (internal quotations omitted). A statutory delegation of power based 

on a “necessary” requirement cannot permit a “breathtaking amount of au-

thority,” even during a pandemic. Ala. Ass’n of Realtors, 141 S. Ct. at 2489. 
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There is nothing necessary about avoiding the rulemaking process for a 

virus that has now been circulating in the country for almost two years and 

for which vaccines have been available to all adults for over six months. The 

Delta variant began spreading rapidly almost six months ago. OSHA could 

have initiated notice-and-comment procedures for a workplace standard 

months ago, too. Yet OSHA’s delay—coupled with a months-long refusal to 

initiate notice-and-comment—confirms that OSHA cannot possibly justify 

its determination that forgoing notice and comment is “necessary.” 

Employers and the public have amassed a wealth of knowledge about 

how to limit the spread of COVID-19 in their particular workplaces and how 

to encourage vaccination, and they are using that knowledge to combat 

COVID-19. Their input on such a monumental regulatory decision is critical. 

Respondents assert (Emer. Mot. 24 n.9) that the gap between the "Presi-

dent’s announcement” and the ETS’s issuance “reflects great expedition.” 

But that ignores the months leading up to the President’s announcement in 

which OSHA could have sought public input on workplace responses to the 

pandemic. Both OSHA and the President have pondered vaccine mandates 

since early 2020. See BST Holdings, 17 F.4th at 614 & n.17. And the ETS’s test-

ing portions could have been implemented more than a year ago. 

By analogy, an agency cannot forgo notice-and-comment under the Ad-

ministrative Procedure Act’s “good cause” exception, 5 U.S.C. § 533(b)(B), 

when it becomes aware of an emergency with enough time for informal rule-

making but chooses instead to wait and invoke the exception. See, e.g., Air 
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Transp. Ass’n of Am. v. DOT, 900 F.2d 369, 379 (D.C. Cir. 1990) (“[T]he FAA 

is foreclosed from relying on the good cause exception” where “[t]he agency 

waited almost nine months before taking action”), vacated on other grounds, 

498 U.S. 1077 (1991); Env’tl Def. Fund v. EPA, 716 F.2d 915, 921 (D.C. Cir. 1983) 

(per curiam) (rejecting as “baseless” the argument that “outside time pres-

sures forced the agency to dispense with APA notice and comment proce-

dures” where agency waited eight months). So too here. 

But even more is required of OSHA here: a reviewing court “must take 

a ‘harder look’ at OSHA’s action than [it] would if [it] were reviewing the 

action under the more deferential arbitrary and capricious standard [under] 

the Administrative Procedure Act.” Asbestos Info. Ass’n, 727 F.2d at 421. This 

harder-look review dictates that OSHA’s delay precludes use of an emer-

gency power to impose an extraordinarily sweeping, immediately effective 

standard without prior public input where it was not “necessary” to do so. 

B. Under the Major-Questions Doctrine, Congress Did Not Clearly 
Authorize OSHA to Commandeer Businesses into Implementing 
a COVID-19 Vaccine, Testing, and Tracking Mandate Covering 84 
Million Americans. 

If Congress wants to authorize a “vast expansion” of an agency’s power, 

then it must “speak with the requisite clarity to place that intent beyond dis-

pute.” U.S. Forest Serv. v. Cowpasture River Pres. Ass’n, 140 S. Ct. 1837, 1849 

(2020). Where there “is no clear expression of congressional intent in [a 
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statute] to convey such an expansive grant of agency power . . . [courts] will 

not infer one.” Tiger Lily, LLC v. HUD, 5 F.4th 666, 671 (6th Cir. 2021). 

All the factors courts use to identify “major” questions rebut OSHA’s 

claimed authority. That is why, in his concurring opinion, Judge Duncan em-

phasized that petitioners are “virtually certain” to succeed under the Su-

preme Court’s cases involving the major-questions doctrine. BST Holdings, 

17 F.4th at 619; see also id. at 617 (Maj. Op.) (“[T]he major questions doctrine 

confirms that the [ETS] exceeds the bounds of OSHA’s statutory authority.”). 

First, courts view skeptically “an agency claim[] to discover in a long-

extant statute an unheralded power to regulate a significant portion of the 

American economy.” UARG, 573 U.S. at 324 (cleaned up). OSHA’s use of 

§ 655(c) is rare: OSHA has invoked it only ten times in the Act’s 51-year his-

tory. BST Holdings, LLC, 17 F.4th at 609. Nine occurred in the late 1970s and 

early 1980s; seven were challenged in court; five of those seven were stayed 

or vacated; and one recent challenge remains pending. Id. 

And the ETS is a novel and expansive use of OSHA’s emergency author-

ity. OSHA has traditionally focused its emergency authority on the narrow 

task of lowering the permissible exposure level of workplace toxins, like as-

bestos, 48 Fed. Reg. 51,086 (Nov. 4, 1983); vinyl cyanide, 43 Fed. Reg. 2,586 

(Jan. 17, 1978); benzene, 42 Fed. Reg. 22,516 (May 3, 1977); and certain pesti-

cides, 38 Fed. Reg. 10,715 (May 1, 1973). See Indus. Union Dep’t, AFL-CIO, 448 

U.S. at 642-43. In fact, before OSHA issued the June 2021 ETS for health care 

workers, OSHA had never attempted to apply its emergency power to an 
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airborne virus in any manner, let alone via a vaccine mandate—despite the 

millions of workers every year who get the flu (and the tens of thousands 

who die from it) and the widespread availability of the flu vaccine. No stand-

ard under § 655(c) “has even begun to approach the size or scope” of this 

ETS. Ala. Ass’n of Realtors, 141 S. Ct. at 2489. 

Second, courts “expect Congress to speak clearly when authorizing an 

agency to exercise powers of ‘vast economic and political significance.’” Id. 

(cleaned up). Congress has not done that here. 

In § 655(c), Congress authorized OSHA to protect “employees” from ex-

posure to emergent grave dangers in the workplace. Congress did not give 

OSHA power to impose emergency mandates and monitoring on 84 million 

employees for a known, omnipresent danger that presents no unique hazard 

to the identified workplaces. OSHA’s interpretation would drastically ex-

pand its authority in novel ways over “entire[]” industries—indeed, all of 

them (and treating them all exactly the same). MCI Telecomms. Corp. v. Am. 

Tel. & Tel. Co., 512 U.S. 218, 231 (1994). This expansion would give OSHA 

emergency authority over “a significant portion of the American economy.” 

FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159 (2000). 

The Supreme Court has recognized the inherent limits on OSHA’s 

power by repeatedly explaining that the agency’s authority is limited to reg-

ulating risks from particular “workplaces.” Indus. Union Dep’t, AFL-CIO, 448 

U.S. at 641, 642, 650. That is why “the Secretary must make a finding that the 

workplaces in question are not safe.” Id. at 642 (emphasis added). This limit on 
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OSHA’s power tracks Congress’s statement of findings and declaration of 

purpose in the Act, which focuses on “personal injuries and illnesses arising 

out of work situations.” 29 U.S.C. § 651(a) (emphasis added). 

OSHA’s consistent practice has been to use its ETS authority to regulate 

new or newly discovered emergencies in particular types of workplaces or 

specific industries. The ETS, by contrast, is an unprecedented, one-size-fits-

all mandate for every business with 100 or more employees. It is implausible 

given the text and structure of the Act and OSHA’s own practice that Con-

gress vested OSHA with the emergency power to address global pandemics 

affecting everyone, everywhere, all the time (whether at work or not). 

Congress knows how to direct an agency to address communicable dis-

eases. It directed the FDA to govern vaccine approval, including emergency 

use. 21 U.S.C. § 360bbb-3. It directed the CDC to address “the introduction, 

transmission, or spread of communicable diseases.” 42 U.S.C. § 264(a). And 

Congress also specified that OSHA’s authority does not displace other agen-

cies’ authority “to prescribe or enforce standards or regulations affecting oc-

cupational safety or health.” 29 U.S.C. § 653(b)(1). Yet displacement is inevi-

table under OSHA’s theory. 

Indeed, Congress knows how to authorize OSHA to address communi-

cable diseases in the workplace, having in 1991 directed OSHA to promul-

gate a “final occupational health standard concerning occupational exposure 

to bloodborne pathogens.” Pub. L. No. 102-170, tit. I, § 100(b), 105 Stat. 1107, 

1113-1114 (1991). OSHA argues (Emer. Mot. 16-17) this congressional action 
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“explained” that OSHA could generally address pathogens. But this does 

not provide any support for the use of OSHA’s emergency authority. And if 

the Act already authorized the substantive outcome, Congress would not 

have needed to provide further express authority. Congress similarly could 

have enacted a law expressly directing OSHA to promulgate a final rule con-

cerning occupational exposure to COVID-19. But it has not. 

That is perhaps because the proper role of the federal Government and 

the States in responding to COVID-19 is the subject of “earnest and profound 

debate across the country,” making the “oblique form of the claimed delega-

tion all the more suspect.” Gonzales v. Oregon, 546 U.S. 243, 267 (2006) (cita-

tion and internal quotation omitted). OSHA’s action is a classic instance of 

an agency’s regulatory action “involving billions of dollars” and “affecting 

the price of [many goods and services] for millions of people”; one would 

expect Congress to speak clearly if it had authorized an executive agency to 

wield such power. King v. Burwell, 135 S. Ct. 2480, 2489 (2015). Such trans-

formative action cannot be achieved via “work-around.” Callie Patteson, 

Biden chief apparently admits vaccine mandate ‘ultimate work-around’, N.Y. Post 

(Sept. 10, 2021), https://tinyurl.com/s6fps5a2. 

Moreover, the canon of constitutional avoidance compels application of 

the major-questions doctrine here to avoid serious non-delegation doctrine 

concerns. The “fundamental policy decisions” made by the ETS are “the 

hard choices, and not the filling in of the blanks, which must be made by the 

elected representatives of the people.” Indus. Union Dep’t, AFL-CIO, 448 U.S. 
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at 687 (Rehnquist, J., concurring in the judgment); accord id. at 645-46 (Ste-

vens, J., controlling op.); Gundy v. United States, 139 S. Ct. 2116, 2136 (2019) 

(Gorsuch, J., dissenting) (citing Wayman v. Southard, 23 U.S. 1, 31, 43 (1825)). 

OSHA notes (Emer. Mot. 21) that courts have rarely struck down statutes 

under the non-delegation doctrine. That misses the point: the doctrine serves 

to ensure that Congress retains its legislative responsibilities. And OSHA has 

never previously interpreted its ETS authority to arrogate those responsibil-

ities to itself. 

A nationwide COVID-19 vaccine-and-testing mandate, monitoring, and 

tracking database is a fundamental policy decision. Respondents apparently 

now believe that OSHA’s emergency powers apply even where a danger “is 

not a uniquely work-related hazard.” 86 Fed. Reg. at 61,407. Such “open-

ended grant[s]” of delegated power must be avoided. Indus. Union Dep’t, 

AFL-CIO, 448 U.S. at 646 (Stevens, J., controlling op.). That is particularly 

true here, where there are substantial questions whether Congress’s enumer-

ated constitutional powers allow it to impose a vaccine mandate upon the 

vast working public. See, e.g., NFIB v. Sebelius, 567 U.S. 519, 549-61 (2012) 

(holding that Affordable Care Act’s health-insurance mandate is not a valid 

exercise of the Commerce Clause or Necessary and Proper Clause). 

Third (and finally), Congress is “especially unlikely” to have given 

OSHA expansive authority to address COVID-19 because OSHA has “no ex-

pertise” in combating a worldwide pandemic. King, 135 S. Ct. at 2489. OSHA 

has expertise over job-related “working conditions,” like industrial accidents 
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and workplace hazards. 29 U.S.C § 651(b). Even the federal agencies—like 

the CDC, part of the Department of Health and Human Services—with pub-

lic-health, vaccine, and pandemic expertise lack the “breathtaking amount 

of authority” OSHA claims here. Ala. Ass’n of Realtors, 141 S. Ct. at 2489. 

Although OSHA in June 2021 promulgated a separate COVID-19 ETS for 

healthcare workers, that action is readily distinguishable. There, OSHA re-

quired certain protocols and equipment for use in healthcare workplaces be-

cause those workplaces had a higher exposure to infected COVID-19 pa-

tients than others. Occupational Exposure to COVID, 86 Fed. Reg. 32,376 (June 

21, 2021). But OSHA has never used its emergency, temporary authority to re-

quire vaccines, monitoring, and reporting throughout the entire economy. 

OSHA’s only response (Emer. Mot. 20) is that the major-questions doc-

trine should not apply because OSHA thinks “the statutory text is unambig-

uous.” But there are numerous “deficiencies” in OSHA’s textual analysis of 

the Act. BST Holdings, 17 F.4th at 616. Even if the doctrine’s utility were lim-

ited to resolving word-by-word ambiguities, the Fifth Circuit identified nu-

merous opportunities for the doctrine’s application here. See id. at 613-17. 

And the major-questions doctrine is not so limited. The doctrine coun-

sels a “measure of skepticism” when agencies claim to discover previously 

“unheralded power.” UARG, 573 U.S. at 324. It makes no difference whether 

the discovery inheres in a single word or in a greater-than-the-sum-of-its-

parts interpretation of an entire statute. Ala. Ass’n of Realtors, 141 S. Ct. at 

2489. “[A]n emergency provision addressing workplace ‘substances,’ 
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‘agents,’ or ‘hazards’ that [OSHA] has used only ten times in the last 50 years 

and never to mandate vaccines” comes nowhere near the clarity required to 

authorize the ETS. BST Holdings, 17 F.4th at 619 (Duncan, J. concurring). 

II. Lifting the Stay Would Cause Irreparable Harm to the Business Asso-
ciations’ Members and the Broader Economy. 

Respondents assert (Emer. Mot. 42) that “regulated parties face little pro-

spect of injury” until next year. That is false, as the evidence amply demon-

strates. See Exs. A-L. 

A. The ETS Would Impose Nonrecoverable Compliance Costs. 

If the stay were lifted, the Business Associations’ members would imme-

diately face enormous and nonrecoverable compliance costs. These costs are 

irreparable. Ala. Ass’n of Realtors, 141 S. Ct. at 2489; Thunder Basin Coal Co. v. 

Reich, 510 U.S. 200, 220-21 (1994) (Scalia, J., concurring) (“[A] regulation later 

held invalid almost always produces the irreparable harm of nonrecoverable 

compliance costs.”). Overstreet v. Lexington-Fayette Urb. Cty. Gov't, 305 F.3d 

566, 578 (6th Cir. 2002) “[H]arm . . . is irreparable if it is not fully compensable 

by monetary damages.”). These cases foreclose OSHA’s misplaced reliance 

(Emer. Mot. 44) on outdated and out-of-circuit precedent for the proposition 

that compliance costs cannot justify a stay. 

OSHA itself predicts that compliance will cost employers nearly $3 bil-

lion. 86 Fed. Reg. at 61,493, 61,495. But “OSHA has drastically underesti-

mated compliance costs, including recordkeeping for test results and vac-

cination status.” Ex. J at ¶27 (Decl. of MacKie). The ETS will require 
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“significant investments in human resources policy development and train-

ing,” Ex. C at ¶27 (Decl. of Sullivan). Testing alone will cost some employers 

millions. Ex. H at ¶22 (Decl. of West). Businesses will incur those costs over 

the extremely short period of the temporary standard, not the years- or even 

decades-long horizon often associated with regulatory costs. 

Moreover, absent a stay, the Business Associations’ members would 

start incurring those costs immediately. OSHA, Fact Sheet: OSHA’s Vaccina-

tion & Testing ETS: How You Can Participate at 1, https://bit.ly/3qCiFG0 (“Em-

ployers must comply with most requirements within 30 days of publication 

and certain testing requirements within 60 days of publication.”). They must 

“begin preparing immediately” to meet the requirements related to “record-

keeping, tracking, identifying and securing testing, and deploying mask-

compliance solutions.” Ex. F at ¶28 (Decl. of Sarasin). Because employers 

“must begin now to procure tests,” among other things, Ex. E at ¶14 (Decl. of 

Martz), “[c]omplying with the ETS will force [employers to] . . . immediately 

incur unrecoverable compliance costs,” Ex. G at ¶23 (Decl. of DeHaan). Busi-

nesses cannot conjure up a compliant workplace on the day that the ETS be-

comes enforceable. 

Without the stay, the Business Associations’ members must immediately 

reallocate or hire scarce labor to perform the recordkeeping and other super-

visory tasks that compliance requires. Ex. L at ¶23 (Decl. of Demos). When 

the penalties for noncompliance are so steep—$13,653 per violation—the 
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Business Associations’ members cannot afford to wait. See Morales v. Trans 

World Airlines, 504 U.S. 374, 381 (1992). 

B. The ETS Would Cause Businesses to Lose Employees, Lose Sales 
and Profits, and Reduce or Cease Operations, Which Would Harm 
Reputations and Goodwill.  

Lifting the stay would cause job dislocation and increase unemploy-

ment. A business’s loss of “specialized employees” constitutes irreparable 

harm because “the revenue and profitability generated by employees in 

whom [an employer has] invested [can]not be easily calculated or compen-

sated with monetary relief.” NACCO Materials Handling Grp., Inc. v. Toyota 

Materials Handling USA, Inc., 246 F. App’x 929, 944 (6th Cir. 2007). 

The ETS will exacerbate the unprecedented labor shortage that busi-

nesses are facing. Ex. A at ¶¶25-36 (Decl. of Beckwith); Ex. D at ¶¶15-17 

(Decl. of Harned); Ex. E at ¶15 (Decl. of Martz); Ex. J at ¶14 (Decl. of MacKie). 

The Business Associations’ members report that that their “delivery partners 

. . . will be unable to meet demand due to the labor shortage.” See Ex. C at 

¶24 (Decl. of Sullivan); Ex. D at ¶22 (Decl. of Harned). Indeed, it is widely 

reported that the trucking sector is already facing a shortage “of more than 

80,000 drivers.” Ex. G at ¶22 (Decl. of DeHaan). Stores already have closed 

or reduced hours because of the tight labor market, which means lost em-

ployee hours, pay, and sales. Ex. A at ¶¶25, 36 (Decl. of Beckwith); Ex. F at 

¶14 (Decl. of Sarasin). 
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Studies show that between 38-50% of unvaccinated employees say they 

would rather quit than submit to vaccination mandates. 86 Fed. Reg. at 

61,475. “In a recent survey . . . more than 74% of the respondents told [one 

Petitioner] they expect to lose more than 10% of their workers as a result of 

the ETS. Almost 10% of the respondents expect to lose more than 50% of their 

workforce if the ETS takes effect.” Ex. H at ¶13 (Decl. of West). Another sur-

vey showed that 92% of respondents expected “that employees would quit 

their jobs rather than undergo weekly testing.” Ex. K at ¶12 (Decl. of Still-

man). The same survey reported the expectation that 22% of employees 

would quit rather than submit to weekly testing, and 32% would quit rather 

than submit to vaccination. Id. at ¶¶13-14. 

OSHA’s vaccine-or testing mandate would make hiring and retention 

harder in a wide variety of sectors. See Ex. A (Decl. of Beckwith); Ex. B at 

¶¶11-19 (Decl. of Gannon); Ex. C at ¶17 (Decl. of Sullivan); Ex. D at ¶19 (Decl. 

of Harned); Ex. F at ¶21 (Decl. of Sarasin); Ex. J at ¶17 (Decl. of MacKie). As 

one employer put it, “[w]e are already struggling to get and keep employees. 

This mandate will create an even larger challenge to keep our business open 

and operating.” Ex. K at ¶20 (Decl. of Stillman). 

The Business Associations’ members know they will lose employees if 

the stay is vacated because they have already tried to encourage vaccination 

through various incentives—including “paid time off,” “bonuses of as much 

as $1,000,” “gift cards and gas cards,” and other measures. Ex H at ¶9 (Decl. 

of West). Many workers have “told employers directly and unequivocally 
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that they would choose to be fired if keeping their job required them to get 

vaccinated.” Ex. D at ¶13 (Decl. of Harned). As one employer explained: “I 

strongly support vaccinations, but the reality is that there is a percentage of 

my employees who are vehemently opposed to the covid vaccines, and no 

carrot or stick is going to change their mind.” Ex H at ¶19 (Decl. of West). 

OSHA’s alternative—weekly testing—is available only where tests are 

available and affordable, something that is far from the case in many locales. 

Ex G at ¶25 (Decl. of DeHaan). One survey reported “that among those em-

ployers who have attempted to do so, only 28% are able to find adequate 

providers to ensure that weekly testing is available for their employees.” Ex. 

K at ¶17 (Decl. of Stillman). And even where testing is available, “[m]asking 

alone will result in employees quitting.” Ex. L at ¶32 (Decl. of Demos). 

All this is happening at the worst possible time. Retailers are preparing 

for the holiday season, which generates a significant portion of their annual 

revenue. Ex. E at ¶10, 15-21 (Decl. of Martz). And this season ordinarily re-

quires the retail sector to employ additional workers. Ex. J at ¶27 (Decl. of 

MacKie). Even if they can secure enough workers willing to accept forced 

vaccination or weekly testing, the retailers will still have to spend up to $10 

million each on the ETS’s recordkeeping obligations. See 86 Fed. Reg. at 

61,491 (estimating costs to clothing and accessories stores). 

If truckers are “unable to meet demand,” goods will not be delivered. 

Ex. C at ¶24 (Decl. of Sullivan). If retailers must “delay expansions and prod-

uct roll outs,” goods will be difficult to purchase even aside from 
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transportation issues. Ex. E at ¶24 (Decl. of Martz). If grocers experience “di-

minish[ed] . . . ability . . . to meet the food needs of their communities,” fam-

ilies will experience food insecurity. Ex. F at ¶18 (Decl. of Sarasin). And if 

commercial kitchens cannot get food, “meal[s] away from home, whether at 

school, a hospital, or a military base, or on a cherished family night out,” will 

become harder to come by. Ex. I at ¶17 (Decl. of Allen). 

“Without an adequate workforce—and strapped with compliance 

costs—[employers] will be forced to reduce their operations, forgo orders, 

and/or lose customers.” Ex. I at ¶22 (Decl. of Allen). “[A] reduced workforce 

will [also] decrease productivity and therefore injure the goodwill that [em-

ployers] have worked hard to earn from their customers.” Ex. D at ¶21 (Decl. 

of Harned). And businesses “will lose sales if they cannot meet customer 

demands” due to constraints in the labor and transport markets. Ex. F at ¶19 

(Decl. of Sarasin). “The ETS therefore places [employers] at a competitive 

disadvantage in an already constrained labor market.” Ex. H at ¶21 (Decl. of 

West). The resulting “loss of fair competition” and “loss of customer good-

will,” Basicomputer Corp. v. Scott, 973 F.2d 507, 512 (6th Cir. 1992), are classic 

examples of “intangible, irreparable harm,” S. Glazer’s Distribs. of Ohio, LLC 

v. Great Lakes Brewing Co., 860 F.3d 844, 853 (6th Cir. 2017). 

For many of the Business Associations’ members, the harms discussed 

above are “of such a magnitude that the viability of their business [is] threat-

ened,” and this alone “give[es] rise to an irreparable injury.” Warren v. City 

of Athens, 411 F.3d 697, 712 (6th Cir. 2005). As several employers reported: 
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“this could be catastrophic to our organization”; “[this] could put us out of 

business”; “[w]e already are 100 people short and these rules will close the 

stores due to lack of workers”; “it would bankrupt our company”; and, 

among many other similar reports “[the ETS] would be the most devastating 

event our company has ever experienced.” Ex. K at ¶19 (Decl. of Stillman). 

III. The Balance of the Equities and the Public Interest Favor a Stay. 

The remaining “stay factors,” if any, cf. 5 U.S.C. § 705, “largely involve 

dueling considerations regarding who presumably will be harmed with (or 

without) a stay,” Dahl v. Bd. of Trs. of W. Mich. Univ., 15 F.4th 728, 735 (6th 

Cir. 2021). In this instance, “irreparable injury” together with a “strong like-

lihood of success” on the merits is enough to “carr[y] the day.” Id. at 736. 

 “It is indisputable that the public has a strong interest in combating the 

spread of the COVID-19 Delta variant. But our system does not permit agen-

cies to act unlawfully even in pursuit of desirable ends.” Ala. Ass’n of Realtors, 

141 S. Ct. at 2490 (citation omitted). 

In essence, OSHA’s ETS attempts to use brute regulatory power to impel 

vaccination of millions of Americans in December. Many of the Business As-

sociations implored Respondents to provide more time for compliance to 

avoid exacerbating each of the societal problems.  But if the ETS takes effect 

 
 See, e.g., NFIB Letter to Marin J. Walsh at 3 (Sept. 14, 2021), https://as-

sets.nfib.com/nfibcom/NFIB-Letter-David-Addington-9.15.21.pdf. 
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now, there will be no ability to undo the transformational economic harms 

it would cause. Chamber of Com. v. EPA, 577 U.S. 1127 (2016). 

The stay does not substantially burden Respondents or the public inter-

est. The Government has delayed its vaccination deadline for federal con-

tractors to January 18.2 It has also “delay[ed] until 2022 issuing suspensions 

and other serious penalties related to noncompliance” by federal employ-

ees.3 If more time is appropriate to require millions of the Government’s own 

employees and contractors to be vaccinated, then it cannot be inconsistent 

with the public interest to delay implementation of the ETS. 

Nor is the federal Government the only authority that can address the 

pandemic. Many states are using their police powers to require vaccination. 

Some cities are requiring vaccination to eat at restaurants and for other in-

door activities. And many private employers may require vaccination on 

their own. The stay does not prohibit any of these efforts, which the federal 

Government could still facilitate.  

 
 2 Courtney Bublé, White House Clarifies Contractor Vaccination Deadline, 
Government Executive (Nov. 12, 2021), https://www.govexec.com/manage-
ment/2021/11/white-house-clarifies-contractor-vaccination-dead-
line/186793/. 

 3 Erich Wagner, Biden Administration Delays Vaccine Mandate Penalties Un-
til 2022, Government Executive (Nov. 29, 2021), 
https://www.govexec.com/workforce/2021/11/biden-administration-delays-
vaccine-mandate-penalties-until-2022/187128/. 
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IV. The Stay Should Not Be Modified. 

Respondents ask (Emer. Mot. 46) this Court to “modify” the stay “so that 

the masking-and-testing requirement can remain in effect.” It is difficult to 

distinguish vacating the stay entirely from this proposed alternative. If this 

Court vacates the stay, then OSHA would have authority to enforce penal-

ties against any employer whose employees are neither vaccinated nor 

masked-and-tested. If the Court limits OSHA to requiring masking and test-

ing (unless an employee is vaccinated), then OSHA gets to the same place. 

A vaccine mandate with a mask-and-test alternative is indistinguishable 

from a mask-and-test mandate with a vaccine alternative. Thus, Respond-

ents’ alternative does not avoid any of the statutory claims. Supra Part I.B. 

The Respondents’ modification also would not eliminate the ETS’s irrep-

arable harms. Employers would still need to determine which of their em-

ployees are unvaccinated and subject to the modified requirements, divert 

resources toward compliance and sourcing tests, and either incur the costs 

of testing or impose those costs on employees, which would encourage 

many of them to quit or change jobs, with all the attendant irreparable con-

sequences for profits, goodwill, and reputation. 

CONCLUSION 

For the foregoing reasons, this Court should deny Respondents’ Emer-

gency Motion and should continue to stay the ETS. 
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